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PREFACE. 



No sooner was it proclaimed that a majority of the votes given by the 
people of Virgima in April 18S0, was cast in favour of a convention to 
amend the constitution, than in different parts of the state many persons 
were brought forward or proposed themselves as delegates to the conven- 
tion, who seemed to vie with each other in plans not to amend but to de- 
stroy the constitution. 

Although the people generally had beibre been accustomed to think that 
they were in ** the enjoyment of life and liberty, with the means of obtain- 
ing happiness and safety," many vrere now often surprised to hear that their 
government was inadequate, or contrary to these purposes, and still more 
surprised at some of the schemes from time to time suggested in lieu of 
that form of government so long in advantageous operation <* for the com- 
mon benefit, protection and security of the people." 

More than '* One of the People" in each revolving year regard with in- 
creased admiration the wisdom and patriotism of the Virginia statesmen 
of 76 — as many look back with pride on those who were in the convention 
of 1829, and are pleased to see their wisdom recalled to the mind of the 
present generation. 

In the Richmond Whig and JUchmond Enquirer, a series of nnmbers ap- 
peared in June and July 1850, under the signature of " One of the People," 
developing such sound and rational views as in the opinion of many citi- 
zens to recommend them to the calm consideration of every Virginian. 

To preserve them both for present perusal and future reference, they 
have thought it well to embody them in this form, and to publish with them 
the accompanying letters, from Messrs. Robinson^ Macfco'land, Morson and 
Patton, in reply to an application from many citizens of the Ri€knumd con- 
vention district 

Richmond^ July 1850. 



VIEWS OF THE CONSTITUTION. 



No. I. 



THE EXECUTIVE. PATRONAGE. 



At a time when there seems to be an increasing disposition to ex- 
tend the powers of the governor of the state, it may be well to recur 
to the views of a fbrmer ohief magistrate wh^o stood high in the esti- 
mation of the republican party. 

In the Virginia convention of 1829, Mr. Oiles, adverting to the 
disposition to imitate British systems, said : 

<' An example of this spirit of imitation may be seen in the organization 
of the executive of the United States. There we have exhibited the ano- 
maly of an executive^ attached to a republican legislature, having more 
monarchical than republican tendencies. We have thrown so much power 
and patronage into the hands of the federal executive that we must see 
the danger which threatens us from its organization. Yet that executive 
is now held up to us for our imitation. How this happened, he could not 
perceive, if gentlemen had the same views of the organization of the ex- 
ecutive of the federal government that h^ had, and the same views of the 
peculiar fitness of the executive government of Virginia^ as it is now es- 
tablished, to a republican form of government. So far from abandoning 
the old system and falling into the gulf of imitation, the strongest of the 
natural propensities of men, we should call on those who may hereafter 
aid in amending the federal constitution to follow the example of Virginia. 
If the Virginia system were transfened to the United Statest it would be 
the best improvement that could be adopted." 

Af\er some other remarks, he said, ** as to want of power in the ex- 
ecutive, so far as his experience had gone, although he had been often ac- 
cused of an inordinate love of power, he then had as much power as he 
wished to have, or ought to have, or as any other human being should have. 
Executive patronage and power were the sure causes of all political mis- 
chief. The demoralizing influence which we have seen throughout the 
whole United States, arose mainly from giving too much patronage to the 
federal executive." 
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It may be that every one of Mr. Gileses successors has not had 
as much power as he wished to have, or thought he ought to have. 
Certain it is that democratic editors and democratic legislators have 
in latter days, shewn a considerable propensity to add to the go- 
vernor's powers. The people should look to this ; not merely those 
who are called whigs, but those who are called democrats. It de- 
serves the attention of all who have at heart the good of the com- 
munity. 



No. II. 



THE EXECUTIVE. PATRONAGE. 



In an address by Mr. Giles to a committee of the Virginia con- 
vention in October 1829, speaking of the federal executive, he said : 

" The real inefficiency of the responsibility of the executive, consists in 
the great patronage originally bestowed upon it, and its vast accumulation 
since that time. Patronage is the offspring of inviolability, not of respon- 
sibility, and in that consists the great error in the organization of the fede- 
ral executive. It is the anomalous adaptation of a monarchical executive 
to a republican legislature. Patronage is the natural enemy of responsi- 
bility, and has been at open war with it in the administration of the fede- 
ral government, particularly since its vast accumulation within the last fif- 
teen or twenty years." 

. Other members of the convention expressed sentiments in accor- 
dance with those of Mr. Giles. 

Mr. Morgan said, " he was opposed to the augmentation of power in the 
executive branch of the government. It was dangerous. He thought the 
weakest executive in the world to be the best. It was the safest. No ori- 
ginal good whatever can result to the people from the power of this branch. 
It is the business of the executive to see that the laws shall be faithfully 
executed. All good resulting from government to the people must origi- 
nate and come from the legislature. It can originate no where else. But 
%o far as the executive is' concerned in the execution of the laws, there 
ought to be a high responsibility. He would vote for the amendment, but 
against every thing calculated to augment executive power or influence. 
He 'i^ished to keep that branch feeble.'* 
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Mr. Nicholas disapproved of any proposition " to have a spleadid ezecu* 
tire." " It is contemplated (he said] to vest tiiis authority in a single ma- 
gistrate ; and the appointment to all offices in the gifl of this department is 
to he given to him » as some contend, without control, and as others main- 
tain, with no other check save the power of rejecting his nomination hy the 
senate. I am not (he said) prepared for this." 

Adverting to the opinion of some, that we should conform our ex- 
ecutive to the model of that of the United States, he said : 

** I should be more disposed had I the power to reverse this proposition. 
The powers of the federal executive are enormous, and its patronage most 
extensive. For this cause, we see the nation frequently convulsed in the 
choice of this magistrate. The office of president overshadows every other 
part of the government. His election absorbs the wishes and thoughts of 
a large portion of the nation. Other elections and political measures of vital 
importance are too often made subservient to the advancement of the inte- 
rests of various candidates for the presidency." 

Mr. Giles, referring again to the executive department of the fe- 
deral government, said: 

*' Its original patronage was too great, but that has become ten times 
greater now, and it will hereafter be ten times greater than it is at present. 
It is constantly accumulating, and it will become the same swelled and 
over-grown monster which has swallowed up all other free governments. 
Gentlemen will do well to reflect upon the irresistible influence of a vast 
mass of accumulative power in any single hand whatever. The great prac- 
tical question of the federal government is, who shall be president, and how 
shall he distribute his vast patronage? Legislation is lost sight of. The 
very evils of the dreadful tariff itself were not brought upon us from any 
consideration of the real merits of the tariff question, but the calculation 
was, who should get the most votes for their favourite president by voting 
for the unprincipled tariff— that act of abominations. The parties threat- 
ened one another with losing their respective candidates for president; 
' You will lose your president if you vote against this abominable bill,' was 
the threat on both sides. The questions — is it right ? is it moral ? are its 
principles just ? were all disregarded. The legislature was corrupt to its 
root. That one consideration of carrying their own candidate had more 
effect upon their proceedings than all others put together. The great cause 
was to be found in the patronage of the president. Take the same thing 
on a smaller scale. Take the case of Pennsylvania. Though Jackson's 
interest was powerful there, there were some lurking interests of the oppo- 
site party. They found that Adams was down. So they started an anti- 
masonic candidate. Electioneering ran high. At length the true Jackso- 
nians succeeded, and there were two hundred and eighty of true Jacksonian 
applicants for office from Philadelphia in the course of a week. Was this 
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nothing ? Does not this example incontestibly prove that the patronage of 
the executire, according to its extent, will have the same corrupting infiu- 
ence, whether in the general or state governments ?*' 

Mr. Jehnson, adverting to the desire to take power from the county 
courts, (then one hundred and four in number,) and give it to a 
single executive, propounded the question, whether it was probable 
that one hundred and four collections of respectable men, possessed 
of property and character, and having their all dependent on the 
good administration of the laws, will be likely to produce as much 
cabal and intrigue in the state as might be expected to arise if the 
whole of this mass of power should be put into the hands of a single 
executive. ''Gentlemen" (he said) ''fear lest the county courts in 
a single county, should, in high party times, appoint two or three 
federalists with a view to influence the balance of parties in the state. 
But what might be apprehended if the whole of this power should 
be in the hands of an executive wholly federal, or wholly republican ? 
Then instead of appointing two or three individuals of a particular 
party, from party considerations, we might have two or three thou- 
sand appointed from the same motives." 

Mr. Randolph, speaking of the advantage of requiring recommen* 
dations from the county courts, observed, if appointments were " by 
the executive, it must be by recommendation : but of what sort ? 
Such as prevails at Washington ? [Thank God ! (he said) no man 
ever dared to approach me for my name to one of them.] Recom- 
mendations obtained by cabal and intrigue! and after all, you must 
be doomed to instability — yes, to utter instability." After some fur- 
ther remarks, he continued, '' I said before that there must be recom- 
mendation of some sort. Quare : Then, which is better, that it 
shall be made openly by the justices when assembled on notice, or 
by a private letter?" 

These are the views of republicans; of men devotedly attached to 
a republican form of government. Let them be carefully considered 
by all, (if such there be,) who desire the approaching state conven- 
tion to increase the governor's patronage. Let all such pause and 
ponder ere aught be done to such an end. 
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No, III. 

THE EXECUTIVE. PATKONAGE AGENTS FOR ELECTION. 

It was said with great truth bj Mr. Tazewell^ \n the Virginia con- 
ventioD of 1829, that 

'* In a republlfSdn government nothing is so important as first to reduce 
the amount of its patronage, and then to divide the power over what re- 
mains. The wise framers of our constitution hit upon the mode of doing 
this. They gave to the county courts a large share of the patronage of this 
commonweaith ; they gave another large share to the legislature ; and then 
they allowed the executive the rest." 

" Clothe the executive power with the patronage of the state, and yott 
'will introduce at once conflicting principles which it will be impossible to 
control, and which will have the most dangerous consequences." 

" You will make the office of governor so desirable, that you will have 
cabals and commotion throughout the community." 

Such commotioQ we are obliged to have, if, besides an increase 
of the governor's patronage, he is to be elected by a direct vote of 
the people of the whole state; a^^raode of election which seems to 
be generally a favourite with those who advocate white population as 
the exclusive basis of representation ; for which they have reasons 
that would not recommend it to those who are for representation 
based on white population and taxation combined, or on the federal 
nnrober. 

The provision in the 5th clause of the bill of rights, ** that the 
legislative and executive powers of the state should be separate and 
distinct from the judiciary," has been relied upon in support of the 
position, that the legislature should not elect the governor. 

On this subject, Mr. Monroe^ in the convention of 1829, said : 

** If there be a regular constitution, and the three branches of govern- 
ment be separated, and a limit is prescribed to the legislative branch, and 
its power clearly defined ; and if, in like manner, limits are set to the exe- 
cutive department, and its powers also defined ; and the same with respect 
to the judiciary ; the powers of all being distinct and clearly defined : 
though the election of a governor (for I now confine myself to that) be by 
the general assembly, it cannot be said that the three powers are concentra- 
ted together in that body. There is a separation of them." 

Mr. Giles said : '' He who acts by another, acts by himself. When the 
people, in their individual character, have elected their legislative repre- 
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sentatires, and invested those representatives with power to prescrihe rules 
of conduct for their observance, they have done all that is necessary for the 
security and preservation of their rights and liberties." 

<' None," said Mr. Tazewell, ** doubt the position, that the people in this 
country are the sole legitimate source of power. The only question is as 
to the mode in which they shall exercise their power : Shall they exercise 
it themselves, in the first instance, or by agents whom they appoint for that 
purpose ? Either of these modes is equally republican. Will gentlemen 
contend that the president of the United States is not elected by the people ? 
Yet the means they employ in electing him, is to appoint electors to choose 
him by their votes. The means by which the governor of Virginia is 
elected at present are of the same kind. The people elect the members of 
the legislature, with the knowledge that they are to choose the governor. 
The election of these delegates is the act of all the people ; and the only 
question is, whether they shall call an individual to the executive office, in 
their own persons or through their agents ? Like most other questions in 
politics, it is a question of expediency ; to be referred to the condition of 
the country and the nature of the duties to be performed by the executive." 

Mr. Randolph said : '' I have as much respect for the people as any one. 
I am one of the people. It is common now-a^days to profess vast respect 
for the people. This bowing to the majesty of the people, as Patrick 
Henry says, is death to the independence of the people." 

**The people," he proceeded, "cannot act, unless to their destruction, 
but by agents. They are like the infirm owner of a large estate. A man 
who possesses a large plantation and is in feeble health, gets an overseer. 
If he should undertake to superintend it himself, the infallible effect would 
be, the loss of the crop— and the next thing we should hear of, would be a 
deed of trust for his estate — and away it goes. So the people must act — 
they can act safely only by their agents." 

And I will add, they can safely act only by good agents, by agents 
who know what is to be done, who are well qualified to do it, and 
who have the honesty as well as the ability to do it properly. 
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No. IV. 

REPUBLICANISM AND DEMOCRACY. ^MODE OF ELECTING THE 

GOVERNOR. 

Our fathers thought it wisest to establish a representative republi- 
can government ; in this age of progress many seem desirous of hav- 
ing a pure democracy. On this subject Mr. Giles, in the Virginia 
convention of 1829, made the following remarks : 

'' The means for carrying the republican system into effect, are made to 
consist of individual and intermediate elections con^bined. He conceived 
this to be the wisest combination of the elective franchise that ever was 
devised. It is indispensable in these United States* The necessity arises 
from the extent both of territory and population. He knew that the popu- 
lar current was strongly against the principle of intermediate elections, and 
that an attempt was making in this country to throw all government du- 
ties, in relatioflr to elections, upon the people in their individual capacity. 
This is visionary and impracticable : a mere ignis faiuus^ and calculated to 
be onerous on the people whom it is intended to benefit. He was satisfied 
that the people could not beneficially exercise this right, to its fiiU extent, 
in a great, extended, populous community ; and therefore, he thought it 
was proper for them, in certain cases, to delegate it to their legislative re- 
presentatives. Intermediate elections are a refinement in the representative 
system, known only in the United States; and instead of extending its 
utility, we are throwing ourselves back upon the original principle of re- 
presentation, by man, solely in his individual character." 

Mr. Giles discussed the subject also before a committee of the 
convention. 

** Calling upon the people in their individual character to elect their go- 
vernors, judicial and other ministerial officers, might," he said, ** be con- 
sidered as imposing an obligatory duty, instead of reserving to them an 
important right, and might conflict with all just conception of elections. 
What is an election ? And what are the essential requisitions in making 
one ? An election for representatives is an act of choice between candi- 
dates. Knowledge of the objects of the choice is essentially necessary in 
making it rightly." 

'' The choice of representatives by individuals should be confined to dis- 
tricts of country of such limited extent as to enable the individual voter to 
elect his candidate from his own knowledge, or from knowledge derived 
from his neighbours, in the exercise of his ordinary social intercourse. In- 
dividual elections beyond a sphere like this, are merely formal and factious. 

2 
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They are not made upon that kind of knowledge which will enable the 
voter to judge correctly of the merits or demerits of the individual candi- 
dates. The inevitable effect therefore of imposing upon the individual the 
duty of making an election beyond a sphere like this, is to throw the voter 
into the hands of the electioneerer, and to subject him to become the sport 
of the electioneering spirit — the most demoralizing of all others, and there- 
fore the most to be deprecated, and the last that ought to be continued or 
encouraged by extending the scope of action." 

'' Mr. Giles expressed great regret, that while he was perfectly conscious 
that nothing could save and perpetuate the liberties of the people of the 
United States but intermediate elections, he was compelled, most reluctant- 
ly, to admit that the popular current of the moment is running strongly in 
ikvour of the extension of elections by the people individually in their pri- 
mary assemblies." 

'' He was impelled with the strongest convictions that the superior moral 
condition of the population of Virginia over that of any other state from 
which he had received information, was produced more from the unfortu- 
nate notioa which had been introduced into practice there, of electing uni- 
versal officers — legislative, judicial, ministerial and military, by universal 
.suffrage, than by any other cause whatever." The extension of ike right 
of suffrage not only to persons, but to officers, <^ had introduced mi inereased 
toaste of whiskey, waste of time, waste of money, and an increased waste of 
morals, as a necessary and indispensable consequence of all the other ruin- 
ous wastes he had mentioned. Mr. G. said that he had no doubt what- 
ever that the increased waste of whiskey in New York, since the extension 
of the right of suffrage there, would be more than all the savings from all 
the temperance societies put together." 

He then called attention to the effects produced in Alabama, in 
consequence of the introduction there of this popular notion of elec- 
tion to universal offices by universal suffrage. He said : 

'' In forming the constitution of Alabama, to avoid the onerous burdens 
which would be imposed upon the people by the frequent recurrence of the 
days of elections for such a multiplicity of officers, it was specially provi- 
ded that all the elections should be held on the same day. The consequence 
was, that the governor,' the judges of the superior courts, justices of the 
peace, sheriffs, constables, &;c., &c., were seen trampooxing the whole state, 
calling upon the people to attend barbecues and frolics of all kinds, /e^r the 
purpose of qualifying the voters to exercise the great elective franchise to the 
J)est advantage; and for three months before the great day of election, a 
great portion of the whole people of Alabama were seen prostrated through 
the potent influence of the delicious fumes of whiskey. When the great 
jubilee day arrived for exercising the great elective franchise, by universal 
suffrage, for the advantage of the state and the honour and dignity of man, 
a vast number of bottles of whiskey, arranged in fantastical rows, with 
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fantastical labels arocmd iheir necks, were exhibited in Huntsvillef by the 
different candidates, and the unirersal snfirage voters were called upon to 
drink deep of their Pierian contents, as the best qualification for the dis* 
charge of their great political duties. And so freely and generously did 
they obey these calk, that when the hour of voting arrived, it was said 
there were scarcely sober voters enough to take the votes of the drunken 
ones." 

This is a vivid picture ; it may be that under the influence of the 
spirit which animated the speaker, it is a little too highly coloured. 
Yet tbere is much in it on which the people of Virginia should re- 
flect with calmness and candour, ere they make so great an inroad 
into the institutions of their, fathers, as some of our politicians now 
propose. 

The remarks of Mr. Tazewell are entitled also to great considera- 
tion. 

He said, if the people had to choose officers, they must either be con- 
vened <* at the same time that they elect their representatives, or at a dif- 
ferent time. If, at a different time, we all know, from experience, that it 
is impossible to get a full election. They will not, and do not, turn out to 
the polls at any other season of the year than in the spring." 

'' If the choice of your governor shall be appointed at any other time of 
the year than at the spring elections, the practical result will be that he 
will inevitably be chosen by a small minority of the voters themselves. 
You will be compelled to elect all your officers at the same time. And then 
we know, from what takes place in other states, what must follow. When 
many officers are to be chosen at one and the same time, the choice of the 
most important of them will invariably control all the others ; the smaller 
offices will be lost sight of and swallowed up in the importance of the 
great one. If you so arrange your system as to make the office of governor 
.the most important, then the friends and partizans of the governor will 
sacrifice every thiDg else to secure the election of their governor. It is 
so in JVcto York, He who is for the governor is sure to get the vote of all 
other officers in the county ; it is the inevitable result." 

<* But these are not all the consequences that must arise." 

•* You must either get a governor who is not known to the people, or a 
governor appointed by a small minority of the people. A remedy will be 
had for such a dilemma, and what will it be ? The members of the legis- 
lature will convene in this hall, and here they will hold a caucus to make a 
nomination of governor !" 

'< And then you have an election, not by the people, but by a majority of 
the members of the legislature, not appointed to the task^ and wholly irr&> 
sponsible for the manner in which they perform it. Is it not better at once, 
and openly, to call upon members to vote for the governor, and hold them 
responsible for their act ?" 
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** For this reason it was that the wise framers of your eonifetitadon gare 
the election to the legislature. It is better than to give it to the people di* 
rectly, who can have little personal information as to the comparadTe 
merits of candidates, and who can make no choice by a majority for a long 
period of time ; and who, if electing by a plurality, will be thrown into 
the hands of a caucus.^* 

This subject will be continued in a future number. 



No. V. • 

MODE OF ELECTING THE GOVERNOR. 

The opinions of Mr. Nicholas and other republicans in the FtV- 
ginia convention of 1829, against increasing the patronage of the ^- 
vernor, have been already adverted to. Mr. Nicholas was equally 
Opposed to the election of the governor by a general vote of the 
people. 

**I beg gentlemen," he said, ** before they adopt a system which gives 
all power and patronage to one man, and the election of him by the people, 
to turn their eyes to the operation of this sytem in our sister states. Look 
at New York, Pennsylvania and Kentucky, It appears from the debates of 
the convention in New York, that before the recent change in her constitu- 
tion, about eight thousand offices were in the gift of the executive, inclu- 
ding militia appointments, promotions, and a multitude of smaller offices. 
Whenever the election comes round, in some of the states, the community 
is convulsed to the centre. Every man is made an office hunter and dab- 
bler in elections. As soon as a new governor is elected, all the incumbents 
in office go by the board, and then begins a new struggle, so that the state 
is kept in continual ferment and agitation. The inevitable effect of these 
systems is, not only to destroy the peace and happiness of the people, but to 
undermine their political morality. Under our plan, the machine of go- 
vernment works so smoothly that whilst our executive possesses power all- 
sufficient to execute the laws, no sensation is felt on the change of the chief 
magistrate." 

Mr. Monroe said, ** when the question is for giving the election to the 
people, they have my entire confidence so far as in the nature of things 
they are qualified for such an office. But from their situation, they can 
hardly ever be acquainted with the real merits of the candidates. They 
cannot confer together to any great extent ; they can hold no general meet- 
ing where the matter may be discussed, nor can they get impartial informa- 
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tion. They may hold Hieetiiigs for local purposes, but this is all that they 
can do. Great cauctuses are formed who make the nominations and into 
whose hands the body of the people fall. It is by their agency and under 
their influence that the governor is elected. He then looks to his friends 
and they in return look to him, and thus the country is divided in two par- 
ties on the worst and most dangerous of principles. Those who voted for 
the candidate consider themselves as corapromitted and bound to support all 
his measures whatever they may be ; and he in like manner feels bound to 
support them. Such is human nature, and such are the passions of men as 
proved by their conduct in all governments in all ages, and on which I found 
these remarks. By this means the independence of the people is weakened. 
•While their elective power is confined to the choice of senators and dele* 
gates, and members of congress, they are fully competent to the trust ; they 
can perform their duty with perfect success ; they have a perfect know- 
ledge of the men, and will choose those best qualified for the trust, and no 
consequence will follow that can operate to the injury of the state at large. 
But when you extend this to the chief magistrate who has great power in 
the government, the result is different." 

"If," said Mr. Monroe y " we look to history on this subject, we see the 
demonstration, that the more you connect the people with the executive, 
and the greater you make his power, the greater is the danger to republi- 
can government. What overthrew the ancient republics ? Go to Rome^ 
and what do you find there ? Was it not their own consuls whom they 
themselves had chosen, that overthrew the liberties of the state ? Marius 
and Sylla, Pompey and Ccesar, till Ctesar made himself a despot? It was 
the people who elected him, and they stuck to him and their own destruc- 
tion. The republic was broken up into parties: their contentions were 
pushed to extremes, and ruin was the consequence. Self-government de- 
pends for its success on keeping the people in a state of calmness. The less 
you give them to do in exercising their elective privilege, the safer they 
will be. Embark them in the election of a chief magistrate, and you agi- 
tate at once the whole state; from which I dread unfavourable conse- 
quences." 

Notwithstanding the force of these views, and the weight of cha- 
racter of the person from whom they proceeded, the convention of 
1829-'30, did at one time resolve that the governor should be elected 
by the qualified voters. 

Mr. Tyler ^ who had voted to abolish the executive council on the 
hypothesis that the governor was to be elected by the legislature, was 
led to a different course when it was understood that the election of 
governor was to be thrown into the hands of the people. 

" Under such circumstances he was opposed to increasing, by one iota, 
the power and influence of that oflScer." — " If," said he, *' there was the 
slightest iniiision of what had been denominated, by an eloquent member 
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fice, his election would cause violent throes and conyulsions in the state. 
The place hecame an ohject worth striying for ; competitors would start up 
in all parts of the commonwealth ; and great political excitement must be 
the unavoidable consequence." 

Mr. Alexander took a similar course. After ** it had been determined that 
the governor was to be elected by the people, he felt it his duty to resort 
to every means of counteracting an abuse of executive power." 

On a subsequent day, Mr. Gordon^ who had previously voted for 
the election of governor by the people, moved to strike oitfc the pro* 
vision for an election in that mode, and insert in lieu tbereof, the 
words : " He shall be elected by joint vote of the two hoases of the 
genera] assembly." 

Mr. Gordon said : « The convention had modified that branch of the con- 
stitution, so as to render the governor more independent of the legislature 
than formerly, by extending his term of service to three years, instead of 
one year, and by disqualifying him from being elected for three years there- 
after, and still more by prescribing that all votes in the legislature should 
be given viva voce. This brought the representative into direct responsibi- 
lity to the people. He considered these guards as sufficifent ; and he was 
persuaded that conducting the election in this mode would conduce to the re- 
pose of the commonwealth ; nor would there be any just objection to it, 
where the legislature was so formed that the people wielded the power of 
that body ? Hrpeiceived from one clause of the report, that the commit- 
tee had found some difficulty on the subject, as they had proposed that if a 
majority of the people would not agree in the election, to devolve it upon the 
legislature,^* 

This was a case that might often occur ; and he considered it as 
very improper that afler the people had been excited by an unsuc- 
cessful attempt to elect their chief magistrate, the election should be 
thrown into the assembly. It would tend to introduce great heat into 
thai body, and might lead to intrigue and bargaining. 

Mr. Clopton said, that " believing it to be the duty of a representative, 
when his mind, by whatever means, had arrived at moral certainty, as to 
the wishes of a majority of his constituents, to obey those wishes or to va- 
cate his seat, he felt it his duty, on the present occasion, to give a vote dif- 
ferent from that he had formerly given." He voted now for Mr. Oordon^s 
amendment. 

That amendment was adopted on the 7th of January 1830, by a 
vote of exactly the same number with that which, on the 18th of De- 
cember 1829, was given against the proposition to have regard to 
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wKle popirfatkm exelumrdy in ih» appotHomnent of representation 
in the hotise of delegates. The forty*six gentlemen who voted for 
the white basis were the same forty-six who voted for the election of 
^vernor by a vote of the people ; and the fifty who voted against 
the white basis were the same fifty who voted for the election of go- 
vernor by the legislature, with the exception merely that Mr. 
Johnson of Augusta and Mr. Campbell of Bedford, who voted for 
the white basis, voted for an election of governor by tlie legisla- 
ture, and that Mr. Bayly of Aeeomack, and Mr. Upskur of North" 
ampton, who voted against the white basis, voted for the election of 
governor by the people* 

The great body of those who were opposed to putting the legisla- 
tive department of the government under the control of a majority of 
the qualified voters of the state, without regard to the number of 
slaves or the amount of taxation in its different parts, were, it ap** 
pears, equally opposed to putting the executive department of the go- 
vernment under a like control. 

Then, there were politicians in the east, who, with very little fore- 
thought, gave expression to hasty opinions in favour of electing the 
governor by a direct vote of the people. But when they looked 
Somewhat farther into the matter, and were enabled, by conferring 
and interchanging views with others, to see something more of the 
consequences of such a measure, the evils that might flow, and indeed 
the dangers that might arise from it, their opinions, very generally, 
underwent a change. 

« So, it is to be hoped, it will be with those who have recently ex- 
pressed hasty and crude opinions in favour of electing the governor 
by a direct vote of the people. 

Unless human nature be greatly changed, the man who is elected 
to fill the executive office by a majority of the qualified voters, will 
be apt to dispense his patronage, and induced to exercise his powers, 
according to the wishes of that majority which elects him. Suppose, 
then, under a new constitution, the patronage of the governor in- 
creased — suppose the governor elected by a majority of the qualified 
voters, and that majority in favour of a representation based on white 
population exclusively — does it require extraordinary sagacity to see 
that the executive patronage might be dispensed in greater degree to 
the advocates of the white basis than to those opposed to it — might 
be dispensed in a way calculated to strengthen the ranks of the ad- 
vocates of the white basis, and to lessen the number of its opponents? 
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And sappose there sboald be adopted another measdre propoaed 
by some of the reformers, namely, the giving the governor a veto 
power, or power of suspending laws, might not this be used to 
thwart the will of representatives of the people elected upon a differ- 
ent basis of representation from that of the executive V ^ 

It being a fundamental principle of the bill of rights of Virginia, 
" that all power of suspending laws, or the execution of laws, by any 
authority, without consent of the representatives of the people, is in* 
jurious to their rights, and ought not to be exercised,'^ I am free to 
say that rife as is the spirit of what is often miscalled reform, I do 
not anticipate that the convention is going to violate this principle. 

Bat, however this may be, I do not wish to have inlieted on me, 
and the rest of the people, the turmoil, agitation and loss of tine 
which must necessarily arise from having the governor elected by a 
vote of the peq>Ie throughout the state. I wish Visoinia to be 
spared the injury to the morals of tbe people,^ aud the other evils 
which have flowed from this measure, wherever it has been adopted. 



«< 
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MODE OP ELECTING JUDGES OF THE COURT OF APPEALS. 

Most of the views presented in former numbers againist the elec- 
tion of governor by a direct vote of the people throughout the state, 
apply, with increased force, against the election, by such a vote, of 
the judges of the supreme court of appeals. 

In the Virginia convention of 1829, Mr. Griles maintained that 
there were many objections to the people's electing judges. 

"He was one," he said, "who believed that the principle of interme- 
diate elections must be eventually called in to save this country. The peo- 
ple, in our system of government, were called on to elect so many officers 
of dififerent kinds, that they must have agents to do for them that which 
they could not do for themselves ; and what better agents could they have 
than their own representatives in the legislature ? What was the object of 
appointing these representatives? That they might lay down rules of 
conduct for the community. This was the great security for liberty. But 
the people had power to say, that they would not take the task of ap- 
pointing their ministerial officers, because they had not sufficient personal 
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knowledge of the qualifications of individuals, but would lay this duty 
upon those who had the knowledge, and whom they had already entrusted 
with their dearest interests. Mr. G. here referred to the rapid iQcrease of 
our own country in population, and insisted on the necessity of knowledge 
to a suitable exercise of the right of election. This the people could get 
to the whole extent necessary for a proper selection of their representa- 
tives, but not to fit them to select such officers as their judges and go- 
vernors. The moment you place them to act on a matter beyond their 
sphere, they must of necessity depend for knowledge on somebody else ; 
and that moment they were thrown into the hands of electioneerers — regular, 
thorough-going electioneerers ; and of all the baneful spirits which would 
infest the community, the spirit of electioneering was the very worst." 

The advocates for a direct election Of judges by a vote of the peo- 
ple throughout the state, proceed upon the idea that the representa- 
tives of the people have sometimes proved very bad agents. That 
they have so proved, is, I believe, to some extent, true. Yet to what- 
ever extent it be true, I roust, as one of the people, admit that it 
goes to shew that, to that extent, we have exercised badly the power 
of selection which we now have. If that power be not exercised as 
well as it should be, in selecting our representatives for the county 
or- town with whom we are generally acquainted, and about whom we 
^^ get some information from our neighbours, it may admit of 
oUestion whether it would be any better exercised in the selection of 
a governor of the state, or a judge of the court of appeals, in respect 
to whom we have much less information. 

I incline to think that the people should be more careful in select- • 
ing representatives hereafter than they have been heretofore; and n 
that when the representatives prove bad agents, the people (to re- 
strain them from further misconduct) should reduce them to a private 
station and supply the vacancies by the election of representatives 
who will discharge their duties raor« faithfully. If the people do this, 
and the representatives whom they elect, appoint good judges of the 
court of appeals, there will certainly be no occasion to trouble the 
people to make such appointments. 

The idea of some seems to be that bad judges are appointed by 
the representatives whom the people elect, but that the people them- 
selves would appoint good judges; in other words, that the same 
people who appointed very bad representatives, would appoint very 

good judges. 

The correctness of the conclusion drawn from such premises is 
not very obvious. Let us sift the matter further. 

3 
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If judges of the supreme court of appeals are to be elected by the 
people, the election, I suppose, will be by the people of the whole 
state. But, whether the five judges be elected by the vote of the 
whole people, or each of the five be elected by the people of a large 
district comprisiug about one-fifth of the state, no one, I suppose, 
can fail to fordisee that upon every occasion of such election, that 
piece of machinery (so beautiful in the eyes of some politicians) 
called a caucus, will be called into action, to enlighten the people as 
to the person for whom they should vote. Nay, we should, I ima* 
glne, be favoured in such a case, with two of these illustrious bodies. 
We are told now by some of the editors of newspapers, and by some 
of the small politicians, who are not editors, that we are not to select 
members of the convention with reference to their qualifications to 
act upon the subjects which mil come before the convention, but 
with reference to their opinions upon matters which will not conae 
before it ; namely, with reference to the question of electing Mr. 
Clay or Mr. Cass as president. And I dare say, if provision be 
made for the election, by the people, of judges of the court of ap* 
peals, we shall have one caucus of democrats, and another caucus of 
whigs, each nominating to the people particular men id*he elected 
judges of the cdirt of appeals. And no matter which may be 4flC 
best qualified for the office, in all probability that judge will be elec- 
ted who happens at the time to belong to the political party which % 
in the ascendant. The election will, in effect, be by the caucus of 
the dominant party. Instead of being made by a majority of the 
whole representatives of the people, it will be made by a much smal- 
ler number — by a majority merely of a majority ; and the influence 
which, in the legislature, a respectable minority might exert to prevent 
a very bad appointment, will be relinquished. So the election by the 
people of the state has worked in New York, where the inventors of 
the, caucus, combining craftily and subtilely to deceive the people, — 
moved and seduced (I verily believe) by the instigation of the devil, 
have carried the machinery to the highest perfection of which it is 
capable, to promote the selfish objects of those who put it in motion 
and manage it. And so it has worked elsewhere, with the exception 
perhaps, in Mississippi, of chief justice Sharkey, who, I have been 
told, plays the fiddle much better than any of our Virginia judges, 
and was enabled to go through the canvass in a way which made a 
very pleasing impression upon the people. 

The practical result, then, of this proposed reform is not to obtain 
any better judges than the representatives of the people would select. 
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From the legislature, a responsible body, which sits in day light, and 
votes viva voce, the election woald be transferred to the caucus, an 
irresponsible body, which sits at night, and whose deeds are clothed 
in darkness. To register the edicts of the caucus, the people, under 
the name of an election, are to lose their time, and be subjected to 
other harassment, and the state to be agitated from one end of it to 
the other I Heaven defend us from reform like this ! 

Some of the reasons assigned for this proposed reform are surpri- 
sing. One is, that the legislature, which has the power of appoint- 
ing judges, is too apt to appoint members of its body — not so well 
qualified to be judges as other persons not in the legislature. If this 
be an evil to be remedied, let the measure of reform be one calcu- 
lated to remedy it. Declare, as was proposed by judge Scott, in the 
convention of 1829, that "no member of the legislature shall, du- 
ring the period for which he shall have been elected, be appointed to 
any office, the appointment to which is made by the legislature." 
Make this a part of the constitution, and you get rid of the evil just 
mentioned far more effectually than you will by merely transferring 
the selection of judge from the legislature to a legislative caucus. 

Another reason assigned is, that members of the legislature, in the 
election of a judge, too often act as if they were choosing an elector 
for the office of president of the United States. This indeed is a 
very great evil — one which calls aloud for redress. But it is hot to 
be redressed by a transfer of the selection of judge from the legisla- 
ture to a legislative caucus. That will merely be an aggravation of 
the disease ; it will then be past all cure. 

No man can think worse than I do of those legislators who, when 
it is in their power to elect a judge well qualified to discharge the 
duties of the office, inflict upon the community one of inferior ju- 
dicial qualifications, merely because he may have concurred with 
them on the question who was the most suitable person to be elected 
president of the United States, Would to God that any way could 
be devised of preventing such misconduct, or if it cannot be preven- 
ted, of punishing it as it deserves. There has been such misconduct, 
of this nature, as in my opinion better deserved to be punished with 
fine and imprisonment, than many offences which are so punishable. 
If there were reasonable hope of preventing it by a special oath 
(adapte;4 to the case) to be administered to the legislator when he was 
about to go into the election, the magnitude of the evil to be pre- 
vented would furnish as good a justification for such an oath as for 
that imposed to prevent duelling. 
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I will not, however, dwell upon this subject now. It is enough (if, 
as I think, it has been shewn,) that no good, but much evil, would 
result from a provision for the election of judges of the court of ap« 
peals, by a general vote of the people throughout the state. 
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MODE OF ELECTING CIRCUIT JUDGES. 

Some of the objections to an election by the people are greater 
when the election is for a large, than when it is for a small territory ; 
greater, for example, to an election of judges of the court of appeals, 
by the people of the whole of the state of Virginia, than to an election 
of circuit judge by the people of the circuit. Yet the question as to 
the circuit judges, whether they shall be elected by a direct vote of 
the people, deserves serious consideration. 

If we should have any officers elected by a vote of the people 
throughout the state — if unfortunately the people of the common- 
wealth should have inflicted upon them, the election in that way of 
either the governor or the judges of the court of appeals, it would 
work very badly to have elections at the same time to other offices. 
The candidates for the higher offices for which the people of the 
whole state would vote, would be designated by a caucus of each 
party ; on each side there would be a ticket containing the names of 
candidates for these offices; the same ticket would have the names 
of persons proposed for the local offices ; and whoever voted for the 
highest officer on a ticket, would almost invariably vote for all the 
other officers on the same ticket, whether circuit judges or county 
officers. The election, as to the whole, would thus be made to turn, 
not on the question which of the several candidates proposed for 
each particular office was best qualified for that office — but on the 
question, who should be elected to the highest office, for example, 
that of governor. That candidate for governor, with whom a ma- 
jority of the people might agree on the question who should be pre- 
sident of the United States, would carry along with him all other 
officers on the same ticket, without reference to their fitness or unfit- 
ness for the particular offices for which they might be proposed. The 
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only possible way of avoiding this consequence would be to have the 
election of judges, or any local officers, at a different time from the 
election of governor, members of the legislature, and members of 
congress. 

Even with this precaution, it is far from being certain that an elec- 
tion by the people would be any improvement on the present mode: 
nay, there is serious danger that such a change may bring upon us 
greater evils than we have now. When evils are suffered, it is not 
enough to cry out change — change. The material thing is to make 
a change that will remedy those evils without bringing upon us 
greater. Who can say that the proposed change in the mode of 
electing judges is of this nature? 

In Virginia, justice, I think, has been too often deferred, but no 
one alleges that it has been sold. Say what we may of some on the 
bench, about their wanting ability, or legal learning, or the capacity 
to dispatch business, it must, I think, be conceded that our judges 
are not to be charged with corruption. In respect to any matter 
tending that way, they will compare favourably with other branches 
of thiB government. To affect the vote of a legislator there may be 
used appliances that a judge would spurn. That judicial purity 
which we have so far had, we should be careful not to undermine. I 
put it to the calm, reflecting man, whether there be not danger of 
undermining it if we make them undergo the ordeal of a popular 
election. Now a judge will refuse to sit in a case in respect to which 
there is any thing that would bias or might be supposed to bias his 
decision. He will not sit if he be interested in it or related to one 
of the parties, or if he has been counsel, in it. Is all this to be 
changed, or is there to be the singular inconsistency of your having 
a judge who will not sit in a case, for such a reason as I have just 
mentioned, and yet will sit in a case between two men, one of whom 
has voted for and the other against him ? 

Some of those who advocate the election of judges by the people 
seem to be sensible of the indelicacy, if not the absolute impropriety, 
of a judge sitting under such circumstances. A Voice from Acco^ 
mack has told us that " the judicial system ought to be so organized 
as to remove the bench from all political and personal influence of 
elections, so that no judge shall sit alone in a case where one of the 
parties has voted for and the other against him," This, we are told, 
may be avoided by various plans of organization, but how we are not 
informed. I have reflected somewhat about it, and I am at a loss to 
understand how the system is to work if the people of the circuit are 
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to elect their judge, and that judge not to decide a case for or against 
any man who voted for or against him« Perha[>s the plan may be to 
confine him to the decision of cases in which none are parties but 
married women, infants, aliens and other persons not exercising the 
right of suflragej^ or possibly the plan is, if be decides cases between 
adults who vote, to allow him to make. such decisions, not in the cir* 
cuit for which he is elected, bat in a different circuit. 

Whatever the plan may be, one or the other of two consequences 
is likely to ensue. The voters in a circuit are either to choose the 
judge to decide their causes or they are not. If Ihe judge of a cir- 
cuit is not to be chosen by the voters of that circuit, but to be chosen 
by the people of a different circuit, it strikes me that those voters had 
as well leave the election in the hands of men whom they have cho- 
sen to represent them in the legislature, as to place it in the hands of 
others over whom they have no control. If, on the other hand, the 
voters in a circuit are to choose the judge to decide their causes, then 
there is reason to apprehend that " the judge will be distrusted.'' 
Without shewing improper distrust of the people. One of the People 
thinks that he may well distrust a judge elected by people who 
have a direct interest in a 9ause that he is to decide. Did the framers 
of the constitution of tlie United States have no reason for the dis- 
trust which they manifested when they created a judicial power to 
act upon cases as to which the state judiciary might have some local 
bias ? Here the ground of distrust extends further. There is rea- 
son to fear that the tendency of the system of electing judges by the 
people, is to make the judges cater for popularity, not exactly of the 
right sort. The man who is worthy of elevation to the bench should 
treasure in his memory the words of Lord Mansjield. ** 1 wish," 
said that great judge, *' popularity : but it is that popularity which 
follows, not that which is run after. It is that popularity which 
soonei^ or later never fails to do justice to the pursuit of noble ends, 
by noble means." 

Some of the reformers quote for our instruction the second clause 
of the bill of rights of Virginia, which declares ** that all power is 
vested in, and consequently derived from, the people ; that magis- 
trates are their trustees and servants, and at all times amenable to 
them." It is a little curious to see to whom credit is given for this 
principle, and what use is sought to be made of it in connection with 
the name of Mr. Jefferson, A writer in the Richmond Enquirer of 
the lOlh of June, under the signature of Reform, after quoting from 
a letter of Mr. Jefferson telling how his preamble became tacked to 
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George Mason's constitation, quotes as from that preamble the decla- 
ratioQ above cited, and speaks of this preamble of Jefferson as 
" containing the most beautiful summary of human rights ever 
penned." I have no idea that the author of Reform had any inten- 
tion to misrepresent : but he has gone to work to reform without be- 
ing entirely accurate. The passage' quoted by the author of Reform 
is not to be found in Mr. Jefferson's preamble. He has confounded 
that preamble with the bill of rights drawn by George Mason, That 
beautiful summary of human rights on which the author of Reform 
so much relies in opposition to the constitution of '76, was penned 
by the very man who drew that constitution. And the complaint of 
the author of Reform, that the constitution has violated the principles 
laid down in the paper from which he quotes, is, in effect, not that 
George Mason, in his constitution, has violated what Mr. Jefferson 
said in the preamble, but that George Mason^ in his constitution, has 
violated what George Mason said in his bill of rights. 

It is possible that the author of Reform can expound the principles 
of the bill of rights drawn by George Mason, better than George 
Mason has done himself in the constitution which he drew ; but I 
shall be very slow to believe it. 

True it is, in the language of the bill of rights, '' that all power 
is vested in, and consequently derived from, the people." But is it 
to be maintained that the people should control judges, and influence 
their decisions in like manner as they may control members of the 
legislature and influence their legislative acts? Members of the le- 
gislature may be elected with direct reference to the particular ques- 
tions which will come before them, and may even be instructed by 
the people as to theff votes on those questions. They are the repre- 
sentatives of the people. But judges should be elected with refer- 
ence merely to their general qualifications for a correct and proper 
decision of the causes, and dispatch of the business, that will come 
before them, not with reference to their opinions as to particular 
controversies between individuals. Among the many schemes of re- 
form that are suggested, no one, I believe, has yet been found to 
propose that the people shall instruct a judge how he shall decide a 
particular case. Yet this would be a legitimate consequence, if the 
proposition be true, that as the members of the legislative and execu- 
tive departments of the government are the trustees and servants of 
the people, and at all tiroes amenable to them, so the judges are in 
like manner, their trustees and servants, and to be as much subject to 
influence and control. 
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This, however, is directly connected with the tenure of the office 
of judge ; a subject which I will proceed to consider in the next 
number. 



No. Till. 

TENURE OF THE OFFICE OF JUDGE. 

When, in 1776, the representatives of the people of Virginia as- 
sembled in full and free convention and made a declaration of rights 
which pertained to them and their posterity as the basis of govern- 
ment, they distinguished very carefully between the tenure of office 
of the men exercising the legislative and executive powers of the 
state and the tenure of those exercising the judiciary powers. After 
declaring '*that the legislative and executive powers of the state 
should be separate and distinct from the judiciary,*' they proceed to 
make this declaration : 

'< That the members of the two first may be restrained from oppression, 
by feeling and participating the burthens of the people, they should, a/ 
fiwed periods, be reduced to a private station, return into that body from 
which they were originally taken, and the vacancies be supplied by fre- 
quent, certain and regular elections, in which all or any part of the former 
members to be again eligible or ineligible as the laws shall direct." 

The constitution of 1830, provides that the governor shall hold his 
office for three years, and be ineligible to that office for three years 
afterwards. Thus, at a Jized period, he is reduced to a private sta- 
tion, in like manner as the members of the legislature. This is in 
exact accordance with the principle of the bill of rights. And yet 
that principle is, in nowise, departed from by the provision in the 
constitution, that the^W^es "shall hold their offices during good 
behaviour, or until removed in the manner prescribed in this consti- 
tution." 

The men of '76 who framed this declaration of rights pertaining 
to the people, had a reason for their distinction between the tenure 
of the judges and the tenure of the governor and members of the 
legislature; they had an object in making the judiciary somewhat 
more independent than the members of the other departments. What 
was that object ? 
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" Was it," asked Mr. Johnson in the conyentioo of 1829, ** merely to se- 
cure the salaries of a few men. Far from it. That did not even enter into 
the question. It was to enable the poor and despised man to come on equal 
terms into controversy with the rich and the powerful. It was to enable 
the unpopular man to appeal with confidence to the tribunal of his country, 
against the popular idol of the day. It was to enable the humblest citizen 
in the community to stand firm and erect before the commonwealth itself. 
In a political point of view, it was to enable the judicial branch of the go- 
vernment to prescribe limitations to legislative power itself. But could it 
answer these noblest and best of ends, if its functionaries, before they pro- 
nounced a decision, were to look at its efi*ect upon their own subsistence 
and the comforts of all whom they loved ? Compel a judge to look at this, 
and he could soon find ways and means of justifying any decision which his 
interest or his safety might require. It took but little trouble to muster up 
law enough to effect such an end." 

" Advert," said Mr. Marshall^ " to the duties of a judge. He has to 
pass between the government and the man whom that government is prose- 
cuting : between the most powerful individual in the community and the 
poorest and most unpopular. It is of the last importance that in the exer- 
cise of these duties, he should observe the utmost fairness. Need I press 
the necessity of this ? Does not every man feel that his own personal se- 
curity, and the security of his property, depends on that fairness ? The 
judicial department comes home in its effects to every man's fireside : it 

» 

passes on his property, his reputation, his life, his all." 

*' You do not," he continued, <' allow a man to perform the duties of a 
juryman or a judge, if he has one dollar of interest in the matter to be de- 
cided ; aud will you allow a judge to give a decision when his office may 
depend upon it ? when his decision may offend a powerful and influential 
man ? Your salaries do not allow any of your judges to lay up for his old 
age : the longer he remains in office, the more dependent he becomes upon 
his office. He wishes to retain it ; if he did not wish to retain it, he would 
not have accepted it. And will you make me believe, that if the manner 
of his decision may affect the tenure of that office, the man himself will 
not be affected by that consideration ?" 

Such sentiments as these generally prevailed in the convention of 
1829. But there was some difference of opinion as to going the 
length of declaring, that " no modification or abolition of any court 
shall be construed to deprive any judge thereof of his office." 
Against going so far as this, there was opposition on the part of 
Philip P. Barbour, who yet declared that the independence of the 
judiciary — its just and reasonable independence — was what he would 
never break in upon ; and opposition by Mr. Tazeioell, who was for 
having the supreme court of the state a constitutional court, and the 

4 
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inferior courts jegislative, ovef which laat thelegislatiire'tnigfat have 
power in like manner as congress had power over the inferior courts 
of the Union. 

" It is true," said Mr. Tazewell, " there must he an independent depart" 
ment, but there is no need of but one such department." " Preserve," he 
added, ''your supreme court independent, and you get all you need." 
'' You will have one supreme court with its judges holding their offices 
during good behaviour, beyond the control of the legislature, just as the 
judges of the supreme court of the United States are beyond the reach of 
congressional power, while the inferior courts, like those of the Union^ 
will be subject to legislative control, and may be modifie^ or abolished ar 
wUl." 

The discussion ended in the adoption of the constitutional provi- 
sion that "no law abolishing any court shall be cc/nstrued to deprive 
a judge thereof of his office, unless two thirds of the members of each 
house present concur in the passing thereof; but tho^ legislature may 
assign other judicial duties to the judges of courts abolished by any 
law enacted by less than two thirds of the members of ealbh house 
present." 

In the course of the discussion^ Mr. Marshall^ replying to Mf. 
TcLzeteelL said : 

« 

** Will the gentleman recollect, that in order to secure the administration 
of justice, judges of capacity and of legal knowledge are indispensable? 
And how is he to get them ? How are such men to be drawn off from a 
lucrative practice? Will any gentleman of the profession, whose practice 
will secure him a comfortable independence, leave that practice and come 
to take an office which may be taken from him the bext day ? •' You may 
invite them, but they will not come. You may elect them, but they will 
not accept the appointment. You don't give salaries that will draw re- 
spectable men, unless by the certainty of permanence connected with them. 
But if they may be removed at pleasure, will any lawyer of distinction 
come upon your bench ? No sir. •! have always thought, from my earliest 
youth till now, that the greatest scourge an angry heaven ever inflicted 
upon an ungrateful and a sinning people was an ignorant, a corrupt, or a 
dependent judiciary. Will you draw down this curse upon Virginia ?^^ 

Gen. Brodnax, in the course of his remarks, paid a noble tribute 
to Mr.Marshall. 

** In this state at least," said Gen. Brodnax, " we have all read a lesson 
on this subject which, on my mind, has left an indelible impression — ^it has 
been lost, I apprehend on none." ** We have seen an individual prose- 
cuted, with all the weight of the United States government— the entire in- 
fluence of the stale of Virginia — and last, not least, the spirit of a domi- 
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nant party, excited by recent conflict and flushed with recent victory — a 
party constituting a majority which looked down all opposition, all exerted 
in combioation to crush the accused — not one found to sustain him — and 
when the individual who would have presumed to say a word against his 
conviction, would have been politically denounced, perhaps torn to pieces 
by a mob ! The judge, whose firmness of purpose and integrity of motive 
would not permit him to mould or fabricate laws to compass the conviction 
of the accused, (morally guilty, as he no doubt was,) he, sir, we all recol* 
lect, was, at the moment, universally execrated, and his decisions ascribed 
to corrupt motives and &vouritism to the accused. What now, sir, is the 
opinion of all the ablest jurists and best men in this Union, who, sjnce the 
storm has subsided, have examined the report of this celebrated trial ? Is "^ 
it not, without an exception, that the judge who then presided, adjudicated 
every legal question which came before him, with a felicitous accuracy, al- 
most without parallel in judicial history ? And how, sir, could a judge, 
however physically firm and morally correct, (but dependent on the'daily 
will of the government,) have ridden out such a storm in safety ! Sir, I 
r^;ard this trial as one of the brightest spots in the history of the liberties of 
man. This is the kind of judges we want. One who dares interpose the 
shield of the laws between an infuriated government and the humblest in- 
dividual." 

X 

The declaration of rights made in 1776, has remained unaltered 
from that day to this ; the convention of 1829, resolved that it re« 
quired no amendment; and I hav'nt yet seen that any of our refor- 
mers propose directly to alter it. But they do propose to make, in 
1850, a new constitution which shall disregard the distinction made 
by the bill of rights between the tenure of the judges and that of the 
members of the other departments of the government. They pro- 
pose to disregard the tenure, although the convention of '76, by a 
unanimous vote, adopted not only the bill of rights but the constitu- 
tion which gave effect to the principle. They propose to disregard 
it, notwithstanding the strong concurring opinions of the wise men 
in the convention of 1830, in favour of the same principle. 

Those opinions have made a deep impression on me. That they 
have less of wisdom than the crude propositions which one now a 
days so often sees and bears, I cannot, all at once, believe. I some* 
times see it pretty plainly intimated in some of the village papers, 
that those who oppose such propositions as I have just referred to, 
arc octogenarians or office holders. I take leave to say that I am yet 
bound to perform militia duty (though I expect to be relieved from 
this duty when the convention sits). 1 hold no office under the go- 
vernment either of the state of Virginia or of the United States. I 
am, what my signature imports. 
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No. IX. 

TENURE OF THE OFFICE OF JUDGE HOW TO BE REMOVED. 

The complaint is made that there are judges on the bench who 
ought not to be on it. There may be some foundation for this com- 
plaint. But if there be, it does not follow that the fault is in the 
constitution. So far from it, we find, when we look to the constitu- 
tion, an express provision that *' judges may be removed from office by 
a concurrent vote of both houses of the general assembly." If there 
be judges who ought to be removed, why is there no exercise of 
the power conferred by this provision? It may be said that the 
general assembly ought to exercise it but will not. But have we, the 
people, called for its exercise in any particular case? If we have 
not — if we have not requested our representatives to take measures 
for the removal of any particular judge — if representatives failing to 
take such measures have over and over again been re-elected — it fol- 
lows either that there are no evils calling for such removal, or that 
we, the people, have chosen to bear the evils which exist, rather than 
take the means of remedying them which the constitution gives us. 
When the people of any circuit hare inflicted upon them a judge 
who ought to be removed, it is their own fault, not the fault of the 
constitution, if that infliction be continued. Let any considerable 
portion of the people — nay, let a single man state to the legislature 
cause for the removal of any judge, and no one can doubt that that 
cause will be enquired into. 

It may be said that however great the cause, no single individual 
is willing to encounter the odium which he would bring upon him- 
self by making to the legislature a communication, alleging such 
cause. Obviate this objection, then, by making it the duty of some 
particular tribunal — sworn for the purpose — to make enquiry whether 
there be such cause. For example, declare it to be one of the espe- 
cial duties of grand juries, diligently to enquire, and true present- 
ment to make, of any matters which are cause for removing a judge. 
And make it the duty of the clerk to transmit to the legislature a 
copy of such presentment, and the duty of the speaker of the house 
of delegates (unless other action on the subject be taken by the 
house,) to appoint a committee to report as to the propriety of the 
removal. Would not these or some such provisions, furnish a rea- 
sonable security that enquiry would be had into the case of every 
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judge, as to whom there was just ground for the opinion that he 
ought to be removed ? 

It may be said, that granting this, the enquiry before the legisla- 
ture would be tedious ; that by the constitution, it is provided that 
" the judge against whom the legislature may be about to proceed, 
shall receive notice thereof, accompanied with the causes alleged for 
his removal, at least twenty days before the day on which either house 
of the general assembly shall act thereupon." I do not, at present, 
see that there is any sufficient ground of objection to this provision ; 
but it might be struck out altogether, and still I think the tenure of 
the judges (as it would then remain) would be less objectionable 
than a term of years. The provision would then be that " judges may 
be removed from office by a concurrent vote of both houses of the 
general assembly ; but two thirds of the members present must con- 
cur in such vote, and the cause of removal shall be entered on the 
journals of each.'' 

There may be some who would wish to dispense with the entry of 
the cause, and the requisition of a vote of two thirds. About the 
necessity for an entry of the cause, there may be room for difference 
of opinion. But to place the judge's office at the will of a bare ma- 
jority of each house would be extremely objectionable. While we 
may hope the time will never come when a judge would be removed 
by a mere party vote, still we ought to guard against it : the requisi- 
tion of two thirds seems to furnish but a reasonable security against 
a measure of that sort. Moreover, a judge, in the strict and honest 
performance of his judicial duty, might give a decision against the 
constitutionality of an act of the legislature. To enable the legisla- 
ture to review that decision, by putting out of office the judge who 
made it, and putting in one whose opinion accorded with its will, 
would not be in very strict consonance with that clause of the bill of 
rights (so much relied on by manjF gentlemen) which declares " that 
the legislative and executive powers of the state should be separate 
and distinct from the judiciary." The judiciary powers could 
scarcely be regarded as distinct from the legislative, if a bare ma- 
jority of the legislature, because of their dissatisfaction with a single 
decision of a judge, in a particular case, (honestly given in the 
performance of his duty,) could remove him from office and put in 
his stead, another [with knowledge of his opinion] to set aside that 
decision, and make another according to the legislative will. 

We have heard much about constitutional guarantees. The east 
is asked to agree to representation based upon white population ex- 
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clusively, provided it has a constitational guarantee for the protection 
of property unrepresented. That, we are told, will afford ample and 
certain securities against all unequal burthens upon property. This 
subject, I may advert to more particularly hereafter, when I come to 
consider the basis of representation, fiat I would ask now, what is 
the value of a constitutional guarantee, on this or any otRer subject, 
if the judiciary be dependent on the will of a bare majority of the 
legislature? 

A constitutional guarantee (though not always a perfect security) is 
something, when there is a judiciary, which, upon the passage of an 
act of assembly alleged to be in violation of the constitution, can en- 
quire into the matter, and, if it be of opinion that the act violates 
the constitution, can adjudge it to be unconstitutional and void. But 
the protection of such a guarantee becomes feeble indeed when the 
judges, who are to pass upon the question, hold their offices at the 
will of that same majority which has passed the act complained of. 

I may be told that, according to the new lights, the judge is not to 
be elected by the legislature, but by the people, and is to hold his 
office for a term of years. Still the objection to the insufficiency of 
the constitutional guarantee remains. The judge nay be called, 
shortly before his term of office expires, to pronounce upon the va- 
lidity of an act alleged to be in violation of the constitution. If the 
majority of the legislature represented the will of the majority of the 
people, the judge may be as apprehensive of the effect of his de- 
cision, in this case, upon the question whether he will be re-elected, 
as in the other case, upon the question whether he will be removed. 

In Accomack, a candidate for a seat in the convention has said the 
judge ** ought to go out of office, but be re-eligible after a definite 
number of years \" Is this an answer to the objection, if he may be 
again before 'the people for the same office when that number of 
years expires, and may in the meantime be a candidate for some 
other office ? In such a case there is great reason to apprehend that 
the judge might be thinking of the effect of his decision upon those 
who might pass upon him afterwards. By such a system we should 
not only have entailed upon us a dependent judiciary, but we would 
lay the foundation for what has truly been said to be " one of the 
greatest curses that could befall any community" — a political ju- 
diciary. 

We are now supposing that the framers of the constitution, to pro- 
mote judicial purity, to guard against the judge's looking to the effect 
upon the voters, of his decisions, make him ineligible to the same 
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office, whea his term expires. Let us remember that when he ac- 
cepted the judgeship, he gave up his practice and now can't easily 
get that practice back. Would he not be apt to look to " some other 
situation?" Is there not danger that the judicial term for years 
might be-mede subservient toT political office? Is there not ground to 
fear that the judge thus situated, might be rather more anxious as to 
the effect of his decision in reference to party combinations, than as 
to its effect in attaining the justice of the case ? '' To have the seat of 
justice invaded by party passion and political partialities, and to have 
its course moulded by them ! Who could contemplate such a state 
of things without grief and alarm V* 

But again, if under the system of electing judges for a term of 
years, the judge must (as a security for judicial purity) "go out of 
office" at the end of the term for which he has been elected, to what 
a dilemma shall we be reduced in another respect? If a man accept* 
ing a judgeship for a term of years is to give up his practice at the be- 
ginning of the term, and his judgeship at the end of it, what sort of 
persons would be willing to take judgeships under such a system I 
I pray the people seriously to reflect on this. Do they believe we 
should continue to have on the general court bench judges equal to 
Lteigh and Lomax, Smith and Field, Robertson and Thompson, Fry and 
Baker 1 Suppose in Accomack, Scarburgh elected for a term of years 
and then made ineligible, can we feel sure that when the term expired, 
he would be succeeded by his equal ? So far from answering either 
of these questions in the affirmative, I do in my conscience believe 
that such a system would bring upon the bench, to act as judges, a 
set of men who, in most instances, would, in reference to character 
and judgment, suffer in comparison with a large number of the pre- 
sent justices of the county courts. 

Under such a system, the men really well qualified for judicial of- 
fice would remain in the back ground. They would feel no desire 
ibr the office, and even if willing to accept it would not descend to 
the arts, necessary to obtain it. Yet there would be no lack of men 
indicating their willingness to serve the people. I am not prepared 
to believe that the number of applicants or the extent of electioneer- 
ing we should have under such a system, would be any amends for 
our getting judges without the proper judicial qualifications. 

The niisohlefs I'esulting from elections of judges by the people for 
a term of years, would be great in any way that the system may be 
contrived ; if the judges be eligible for the next term, those mischiefs 
would he somewhat varied, from wh&t they would be under the prin- 
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ciple of ineligibility, but they would be very nearly, if not quite, as 
great. 

And why shall these mischiefs be brought upon the people of Viv" 
ginia? If other states have been so unwise as to adopt the system 
which entails them, they must bear them as best they may. But if 
we would profit by their example, let us eschew that system as a 
curse. Surely there is nothing so captivating in the state of things 
in New York, of anti-renters and others getting above law and order, 
as to make us envy them. And I am disposed to think that Virginia 
will compare favourably with Mississippi in respect to the moral con- 
dition of her people, the justness of public sentiment, and the cha- 
racter of the men elevated by her to judicial office ; all of which 
things are greatly affected by the mode of election and the tenure. 

The men of '76, who established that tenure in Virginia, will live 
to future ages. We are asked to renounce their work, and take in 
lieu of it the system of election by the people, for a term of years, 
upon the recommendation of a governor now under indictment for a 
violation of the laws of his country. Yes, amongst those charged 
with being the chiefs in the late expedition against Cuba, are the go- 
vernor of Mississippi, one of the supreme judges of that state, and 
others holding high public stations there and in Louisiana; the re- 
commendation of this very governor of Mississippi is urged upon us 
as a reason why we should adopt such a judicial system as they have 
in Mississippi ! I won't ask what would be thought, in Virginia, of 
one of the venerable men now in her supreme court of appeals being 
concerned in an expedition to invade the territory of a nation with 
which the United States are at peace. But what would be thought 
here of any man filling any office — of any man who had taken an. 
oath to support the constitution of tht United States (under which 
treaties of peace are part of the supreme law) being concerned in 
such an expedition ? 

We can't shut our eyes to the fact, that the tendency of measures 
for increasing the number of elections by the people, and increasing 
consequently electioneering, is to deprave public sentiment and lower 
the character and bearing of the men who are placed in' office. 

The increased agitation of the people, the adding so much to the 
number of the elections they are to make, and the time they are to 
lose about them, are in themselves positive evils, which, as one of the 
people, I am not willing to bear, unless I can see, that by bearing 
them, I shall obtain for the people some benefit which will more than 
counterbalance those evils. When, instead of such benefit, I see, as 
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1 think I do, that under the proposed system of electing judges for 
a term of years, the reputation of the bench must fall, the decisions 
of the judges be less respected than now, and the security of pro- 
perty (nay, even of liberty and life,) be impaired, there arises within 
me, for such a system, aKlegree of aversion which I cannot well ex- 
press as strongly as I f^l it. People of Virginia, I will not yet des- 
pair of your rising above those politicians who would bring upon you 
such a system, and making them feel your conservative influence. 
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THE COUNTY COURTS. 



By the constitution of Virginia, the judicial power is *' vested in 
a supreme court of appeals, in such superior courts as the legislature 
may from time to time ordain and establish, and the judges thereof, 
in the county courts, and in justices of the peace." 

In the convention of 1829, it was proposed to make the court of 
appeals the only constitutional court, and leave all the other courts to 
be ordained and established by the legislature. This proposition 
gave rise to much discussion. 

Mr. Marshall maintained that we must have a county court of 
some kind ; that its abolition would affect our whole internal police. 

<<I am not," he said, '' in the habit of bestowing extravagant eulogies 
upon my countrymen. I would li^ther hear them pronounced by others : 
but it is a truth, that no state in the tJnion has hitherto enjoyed more com- 
plete internal quiet than Virginia, There is no part of Americay where 
less disquiet and less of ill-feeling between man and man, is to be found, 
than in this commonwealth, and I believe most firmly that this state of 
things is mainly to be ascribed to the practical operation of our county 
courts. The magistrates who compose those courts, consist in general of 
the best men in tlieir respective counties. They act in the spirit of peace- 
makers, and allsiy, 'rather than excite, the small disputes and differences 
which will sometimes arise among neighbours. It is certainly much ow- 
ing to this, that so much harmony prevails amongst us. These courts 
must be preserved. If we part with them, can we be sure that we shall 
retain among our justices of the peace the same respectability and weight 
of character as are now to be found ? I think not." 

5 
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Mr. P. P. Barbour added his testimony as to the practical effects 
of the county coart system. 

" I have," he said, " practised in these courts for a quarter of a century, 
and I can say, with the utmost truth, that my confidence in them has grown 
with my growth and strengthened with my strength. After a twenty-fire 
years acquaintance with the county courts of Vn-ginia, it is my conscien- 
tious opinion, that there is not, and never has heen, a tribunal under the 
sun where more substantial practical justice is administered. I am for 
giving them a constitutional foot-hold in the commonwealth, above the 
control of the legislature : for myself, I would sooner part with any other 
department of the government : I look to our county courts as tabula in 
naufragio" 

Shipwreck may indeed be apprehended now, without even this 
plank of safety. If the one half of what is now proposed in differ- 
ent parts of Virginia shall be effected, we shall have not reform, but 
much which that word badly describes ; — we shall not have preserved 
to us the county courts, as the remains of a mighty loss. 

** The gentleman from Richmond asks," continued Mr. BarhouTf ** whe- 
ther we can expect that our justices will have the same respectability and 
weight of character if these courts shall be abolished ? I answer promptly 
in the negative. As long as the county courts continue to exist, not only 
our most intelligent and respectable citizens will go upon the bench, but 
those courts will bring upon them such varied discussions of law points, 
as will materially contribute towards enabling them the better to discharge 
the duties of their station ; and these discussions are connected with those 
courts mainly by the respectability of the judges and the extent of their 
jurisdiction. The idea was suggested to me fifteen years ago by one of the 
most distinguished men we ever had among us ; who declared it to me as 
his own belief that the county courts of Virginia exerted an important po- 
litical influence upon her population. The monthly meeting of neighbours 
and of professional men caused the people to mingle and associate more 
than they otherwise would do, and produced a discussion of topics of pub- 
lic interest in regard to the administration of government and the politics 
of the community. These meetings perpetually recurring in all the coun- 
ties of the state, constitute so many points from which political informa- 
tion was thus diffused among the people, and their in^rest increased in 
public affairs." 

It was upon the occasion of this discussion that Mr. Bayly relied 
on two letters written by Mr. Jefferson in July 1816, one to Mr. 
Kerchevalj the other to Col. John Taylor. Mr. Jefferson having said 
that our republicanism was to be found not in our constitution but 
merely in the spirit of our people, Mr. Giles commented on this in 
strong and forcible terms : 
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** We are told," said Mr. Giles, " that Mr. Jefferson made a great disco- 
very, to wit : that this is not a republican goyernment. Mr. Jefferson was 
certainly a highly respectable man, but as we all know he dealt very much 
in theories. He allows that the spirit of the people is republican in a high 
degree, yet the people have sustained this government, and whence I ask 
is this republican spirit of the people derived ? I say they have derived it 
from their government, and more especially that feature of it which re- 
lates to the county courts. Going extensively into theories, sometimes de- 
prives us of a knowledge of facts." 

" Sir, I believe that our government is republican, though it does not 
draw that exact line of separation between the departments which is held 
by some to be essential to republicanism. Sir, it is impossible in practice 
to do this, and I look upon the doctrines which have been advanced by some 
on that subject as beautiful visions, but as visions only. There never yet 
toas a government where the legislative, executive and judicial departments 
icere kept perfectly and absolutely distinct. Some have maintained that in 
the government of the United States this end has been effected, but there 
never was a greater mistake. The federal government is a complete mis- 
take, a perfect omnium gatherum. The executive is a unit, but he has the 
control of every law, provided he can get one more vote than one third of 
both houses. And what is the senate ? It is a co-ordinate branch of the 
legislative department in all but money bills, and yet in another aspect of 
it the senate is an essential part of the executive department. It has a 
check upon all the nominations of the president, and its consent is essential 
to the validity of all treaties ; while in yet another view of it, that same 
body is a judicial tribunal in the highest resort. It has to decide on the 
impeachment of the greatest officers in the United States. I did myself sit 
as a judge in that body. To insist then on the utter separation of the dif- 
ferent departments is to follow an ignis fatuus, to run after visions, while 
we have experience for a guide, which is the best test of wisdom. Can 
this proceed from any thing but the love of change ? a determination to 
take whatever we can pick up, and if this does not answer to strike it 
down and substitute something else ?" 

** What can be the effect of such a course but to produce public agita- 
tion ? To destroy that quiet which has been the peculiar blessing of Virgi' 
nia ? Th^ state, as we all believe, has some celebrity : there is such a 
thing known in the United States as the Virginia character. Whence has 
it been derived ? From our government ; from the happy operation of 
those fundamental laws under which we have lived and prospered for fifty- 
four years. Should we continue for fifty-four years more under the same 
state of things, we shall become yet more distinguished than we now 
are ; but once strike down these bulwarks of the public peace and happi- 
ness, and nothing will ever be heard again of the Virginia character. Rely 
upon it, that character goes with your government. It will not exist a mo- 
ment after that shall have been prostrated. Your fate is inevitable ; the 
causes which urge it on are irresistible. Once commence this downward 
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course, and you will infallibly go on, till every vestige of your former great' 
ness shall he forever effaced. There is nothing in this Virginia character 
but a regard to morality, public and private. "Hiis it is that has won you 
the respect you enjoy." 

Such were some of the arguments, in 1829, on the question of 
striking out of the constitution the words, ^*the county courts." 
Only twenty-two members of the convention voted in the affirmative 
on that question. Nor could a majority be found to strike out the 
word the before " county courts." 

Mr. Randolph earnestly opposed the omission of this word. 

'< He had long considered the county court system and the freehold suf- 
frage as the two main pillars in the ancient edifice of our state constitution. 
In the course of my life," he said, " I have repeatedly been called upon, 
by various eminent men, to explain to them the system of government in 
this commonwealth ; and I never knew a single individual of the number 
who was not struck with admiration at the structure of our county court 
system. I have been agked whether it was the effect of design, or of one 
of those fortunate combinations of circumstances which enabled its framers 
to ' snatch a grace beyond the reach of art.' Whether it was design or 
chance, one thing is certain, that the plan has proved in practice to be one 
of the very best which the wit of man could have devised for this com- 
monwealth ; preserving in the happiest manner a just administration of 
our affairs between the instability attendant upon popular elections, and the 
corruption or oppression of executive patronage." 

*' I have no hesitation" (Mr. Randolph proceeded) <' to say, that on a 
subject like this, I have not much deference for the opinion of Mr. Jeffer^ 
son. We all know he was very confident in his theories, but I am a prac- 
tical man, and have no confidence a jDriort in the theories of Mr. JeffersoUf 
or of any other man under the sun." 

** We are not to be struck down by the authority of Mr. Jefferson. Sir, 
if there be any point in which the authority of Mr. Jefferson might be con- 
sidered as valid, it is in the mechanism of a plough. He once mathemati- 
cally and geometrically demonstrated the form of a mould board which 
should present the least resistance. His mould board was sent to Paris, to 
the Savants; it was exhibited to all the visiters at the garden of plants ; 
the Savants ell declared una voce that this was the best mould board that 
had ever been devised They did not decree to Mr. Jefferson the honours of 
Hermes Trismegistus but they cast his mould board in plaster ; and there it 
remains an eternal proof that this form of mould board presents less resis- 
tance than any other on the face of the earth. Some time after, an adver- 
sary brought into Virginia the Carey plough ; but it was such an awkward, 
ill-looking thing, that it would not seD. At length some one tried it, and 
though its mould board was not that of least resistance, it beat Mr. Jeffer- 
son^s plough as much as common sense will always beat theory and reve- 
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lies. Now there is not in Virginia, I believe, one plough, with the mould 
board of least resistance. I have had some experience in its use, and found 
it the Jiandsomest plough to draw I ever saw. So much for authority." 

" Sir, when we shall have given up county courts and jury trial and 
freehold suffrage, there will be nothing in the commonwealth worth atten- 
tion to any one of practical sense." 

<< If gentlemen succeed in introducing the newest, theoretical, defecated, 
pure» Jacobinism into this commonwealth, I do, upon my soul, believe, 
they -will have inflicted a deeper wound on republican government than it 
ever experienced before." 



No. XI. 

THE COUNTY COURTS MODE OF APPOINTING AND PAYING 

JUSTICES. 

No one can read the Code of Virginia without being struck with 
the variety and extent of the local powers and duties devolved upon 
the county courts. It is inevitable that in every county there must 
be some local tribunal with these powers and duties. That tribunal 
might be called by some new name, if there were any object io doing 
so ; but by some name or other it is obliged to have existence, 

So far as the powers and duties of the county courts are. judicial 
merely, they might, as is sometimes suggested, be assigned to courts 
to be held by judges. Such a change would, however, be expensive, 
and probably be no improvement. Let any one reflect on the num- 
ber of counties in Virginia^ and he will see that a moderate salary 
for three county court judges, in each county, would nm^e in the 
whole state a large sum of money. Put the salary of each of the 
three at not more than $ 1200 ; and yet at this rate the salaries of 
the county court judges would amount to near half a million of 
dollars. In the convention of 1829, Mr. Randolph alluded to 
those who delight to excite clamour and raise popular commolionr— 
*' who want to be judges and justices because the people refuse them 
a livelihood as lawyers." For aught I know there may be such now. 
But it is idle to talk of substituting the county courts with a few 
salaried judges. If the salaries were made low, the sort of judges 
that would be obtained would not compare with the present justices 
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of the county courts ; if the salaries be not low, the expense of the 
measure would be an insurmountable obstacle; and whether the 
salaries be high or low, there is no occasion for such a measure. 

There is less occasion for it than at any former period : for nowg 
under the new Code, (ch. 158, § 3, p. 618,) the circuit courts have 
concurrent jurisdiction with the county courts in all cases in chan- 
cery, and all actions at law; and in all prosecutions for misde* 
meaner, except where it is otherwise expressly provided. Hence- 
forth, then, if an action at law, or suit in equity, be brought before 
the plain justices of the county instead of before the learned judge 
of the circuit, it is simply because the plaintiff prefers it. It may 
be said that afler the suit is brought, a party may find it unreasona- 
bly delayed. For this there is ample remedy. If a suit remain 
pending in a county court more than a year without being deter- 
mined, a party to the suit has a right to have it moved to the circuit 
court; and even within the year the circuit court or judge may or- 
der the removal on motion upon notice. Code, p. 657, ch. 174, §1,2. 

We sometimes hear complaint of the failure to settle or the mode 
of settling accounts of fiduciaries ; and the establishment of pro- 
bate courts suggested to remedy the grievance. The particular name 
of the tribunal is of very little importance if we obtain its benefits ; 
indeed if they can be obtained through officers to whom the people 
of Virg%7iia are accustomed, it is better, than to introduce ma- 
chinery with which they are wholly unacquainted. Chapter 132 of 
the new Code (p. 546) was framed and passed to provide , further 
means of redress in respect to fiduciaries generally, and with good 
commissioners will do much to remedy existing evils. 

Some of the other powers of the county courts are curtailed by 
the new Code. The duties which yet remain with them, they will 
probably perform, in the main, as well as any other tribunal would 
perform tlfcm. One who sees them engaged merely in the trial of 
causes has but little idea of the extent and variety of their duties in 
respect to county regulations ; they are for the most part such as a 
court composed of a few judges would be wholly unfit for. 

Besides, there must be, in different parts of every county, justices 
of the peace, to act as conservators of the peace and try warrants. 

Looking at the subject in every point of view of which I am ca- 
pable, I cannot bring my mind to doubt that in Virginia we shall con- 
tinue to have county courts ; and that they will continue to be held by 
justices of the peace. 
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Perhaps it may be advisable to have some limitation on the num* 
ber of justices, and to have each county so laid off into districts that 
there may be one or more justices in each district. 

But the most important questions as to the county courts are as to 
the mode of appointing the justices, and of compensating them for 
their services. 

The constitution provides that when vacancies occur in a county, 
or it is deemed necessary to increase the aumber, appointments shall 
be made by the governor, on the recommendation of the respective 
county courts. Mr. Jefferson objected to the power thus given to the 
justices to perpetuate their own body. In the letter written by him 
to Col. Taylor in relation to the county courts, he said, ''I ac*- 
knowledge the value of this institution ; that it is in truth our principal 
executive and judiciary, and that it does much for little pecuniary 
reward. It is their self-appointment, I wish to. correct." 

In the convention of 1829, Mr. Randolph said, ** their mode of 
appointment may be an anomaly, but I consider it the most valuable 
portion of the system." 

Thus we see, that in respect to the mode of appointment, some 
of our most distinguished men have differed widely.. The differ- 
ences of opinion on this subject have given rise to various pro- 
positions. 

In the convention of 1829, no one proposed to bring upon the 
commonwealth the confusion that would result from disbanding all 
the justices throughout the state. No one proposed that those then 
in office should all be put out. But some propositions were made, 
respecting the mode of filling vacancies or adding to the number. 

Mr. Upshur, though he had himself no objection to the county 
courts in their practical operation, proposed that when a county 
court nominated a justice, the nomination should be for a particular 
ward in the county, and go before the qualified voters of such ward, 
who, if it was disapproved by them, should have power to nominate 
some other person, and then both nominations were to go to the exe- 
cutive, which might appoint either of the persons nominated. Mr.. 
Upshur offered this plan as going to remove some of the objections 
to the county courts, while it would preserve the benefits of the 
system. 

Mr. Jones, of Chesterfield, opposed the amendment in a neat and 
succinct speech, the principal aim of which was to shew that this 
scheme, in its substance and practical effect, amounted to giving the 
election of justices of the peace to the people ; thereby keeping up 
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party and neighbourhood strife, and jeopardizing the impartial ad- 
ministration of justice. 

The amendment thus proposed was rejected-'-ayes 43, noes 53. 

Mr. Thompson proposed, that before the annual election for mem- 
bers of the general assembly, the county court should enter of re- 
cord, whether in their opinion justices ought to be added to the com- 
mission of the peace, and how many ; whereupon, at the poll for the 
next election of county delegates, a poll was to be opened for the 
number of justices so designated* 

The motion to strike out from the resolution as to the appointmeDt 
of the justices, that it should be ** by the governor on the recom- 
mendation of the respective county courts," with a view to the in* 
sertion of Mr. Thompson's amendment, was lost by ayes 38, noes 58. 

Neither Mr. Upshur nor Mr. Thompson proposed any change in 
the tenure of the justices. Their purpose was merely to remove the 
objection that the justices were self^chosen — the objection that they 
were allowed to perpetuate their own body in succession forever. 
They meant the tenure for life to continue. 

A modification to the extent proposed by Mr. Upshur or Mr. 
Thompson, though disapproved by a majority of the convention of 
1829, would be less objectionable than to adopt a suggestion some«- 
times made, to allow the justices fees for their services. 

Mr. Leigh adverted to the pernicious consequences of such a mode 
of paying : 

** Litigation, petty litigation,*' (he said,) "with all its evils, will pre- 
vail and increase. Instead of composing the disputes of their neighbours, 
they will incite them to strife fox the sake of the lucre of gain. The office 
of a justice will come to serve as a mere place for pettifogging." 

'' Kentucky t'^ (he added,) << tried this tack and enacted a fee bill, and 
from that ill-fated moment, she found the justices oi the peace to prove a 
ourse and not a blessing." 

Pennsylvania has tried the same system. She has had to pasd 
statute upon statute to shield debtors and others from the oppression 
of justices ; and those suffering under this oppression have been 
driven to their actions. In the reported cases of that state, instances 
*will be found of actions brought and sustained for charging more 
than twenty cents for taking and returning a recognizance ; for de- 
manding twenty-five, instead of twelve and a half cents for entering 
judgment by default, or compromising an assault and battery. 

Such petty oppression by justices, and their encouragement of 
petty litigation, are unknown in Virginia^, We have now generally 
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in the office of justice, men of character and standing. Let us not 
lead them into temptation. Instead of striving who can do most to 
import from other states the evils under which they are suffering, let 
as return thanks to God for the many blessings which the people of 
Virginia now enjoy. 



No. XII. 

MODE or FATING JUSTICES APPOINTMENT OF SHERIFFS, CORO- 
NERS, CONSTABLES, CLERKS, AND OTHER OFFICERS. 

The constitution of Virginia provides that " the sheriffs and coro- 
ners shall be nominated by the respective county courts, and when 
approved by the governor shall be commissioned by him.*' 

The love of change is now so great, that it may perhaps be deemed 
an objection to this system, that it has prevailed in Virginia for a 
great length of time. 

Our justices were formerly called commissioners. It was enacted 
in 1655-6, that the commissioners of every county should recommend 
three or more to the governor and council, who should elect such 
sheriffs out of those so recommended, as they should think most fit 
for the place; and in 1660-61, that the sheriff's place should be con- 
ferred on the first in commission, and so devolve to every commis- 
sioner in course. A subsequent act allowed the governor to commis- 
sion such one of the three recommended as to him should seem meet; 
and allowed a sheriff to be continued in office two years. 

In Virginia, it is a general rule, prescribed by statute, that no of- 
fice is to be sold or let to farm ; but out of this rule the sheriffalty is 
excepted. A sheriff is not prohibited from selling or letting to farm 
the deputation of his office ; subject to a power of control in the she- 
riff (and in the county court) over the deputy sheriffs. 

By long usage, the sum received by a sheriff from a deputy to 
whom the office is farmed, is allowed to be enjoyed by him, as his 
compensation (and his only compensation) for performing the duties 
of justice of the peace in court, and out of court. Thus, after serv- 
ing as justice nearly a whole lifetime, a person sometimes receives 
one or two thousand dollars by means of the sheriffalty. 

6 
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No one can, with any reason, say that more is thus paid for the 
performance of the duties of justice than oaght to be paid. But the 
manner of compensation is sometimes objected to. 

I am not satisfied of the justice of making a sudden change in this 
matter. There are justices now in office who have for many years 
faithfully discharged their official duties without compensation ; they 
have done so in the expectation, that in their turn, they would derive 
some reward from the sheriffalty. To say that they shall have neither 
this reward nor any other for their past services, is a measure of 
questionable propriety. I regard the present mode of compensating 
justices as far less objectionable, than a system of paying them fees 
for all their services. That system, I hope and trust, the people of 
Virginia will never consent to adopt. If it be not adopted, the next 
question is, shall the justices hereafter appointed be paid at all. If 
they are to be paid, and are not to have the sheriffalty to farm, the 
only other way of paying them at all suitable, would be out of the 
county levy, in the form of a salary or per diem allowance. I doubt 
whether in this way the compensation would be fairer than at present: 
I am not myself aware of any such evil from the present mode of 
paying them as calls for such a change. Yet it may be that such 
evil does exist; and perhaps it may be proper to make such a change. 

If the mode of paying justices hereafler appointed be thus changed, 
perhaps it would not then be improper to engrafl on the constitution 
a provision that no person shall, during the time of his filling, or 
within six months after he shall have been in, the office of justice, be 
appointed to any office, the appointment to which is made by the 
court to which such justice belonged. 

With such a precaution against abuse, I do not see why the county 
courts might not appoint sheriffs and coroners, as well as constables. 

I know that many persons are in favour of having the sheriffs elec- 
ted by the qualified voters. But the only reasons given by them in 
favour of such a change which seem to have any force, arise out of 
the present practice of farming the sheriff's office. The system of 
electing the sheriff by a vote of the people cannot, I suppose, well be 
adopted, unless there be some compensation for the justices other- 
wise than by the sheriffalty ; and if such compensation be provided, 
then as the justices would no longer have any pecuniary interest in 
the office of sheriff, it would be very safe to leave to them to select a 
fit and proper person to fill the office. 

We know how difficult it has been in Pennsylvania and some other 
states, in times of pecuniary pressure, to get sheriffs appointed by 
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the people to collect the taxes as closely as in Virginia; and what 
effect this had in bringing these states to repudiation. This circum* 
stance has some influence with me in preferring an appointment by 
the court. 

But what most operates on me is the desire I have to be rid of the 
trouble and agitation and loss of time which must necessarily be en- 
countered by the people if they have many elections to make. I re- 
gard these things as serious evils ; and I believe I am not at all sin- 
gular in this opinion. Of this there is some evidence in the recent 
letter of the fifty voters of Powhatan, to Mr.' William Old; whigs 
and democrats joining in it. At the same time that he opposes a 
multiplication of elections by the people, he truly says that no per- 
son can better claim to be one of the people than himself. As one 
of that body, he protests, as I do, against any such unnecessary bur- 
then being imposed upon us. In truth, I see no evidence that the 
virtuous portion of the community — those who are busy minding 
their own business — have any such inordinate desire for a great in- 
crease of the number of elections by the people, as some of the po- 
liticians would have us think, fiut I see evidence quite the contrary. 
Observe the case of the overseers of the poor in a county. The 
eTcpense of the poor which they have to provide for is oflen about 
half- the amount of the whole county levy. And the laws very care- 
fully provide for elections of these overseers by the people. But 
who attend the elections? LUider the law if not so many as ten votes 
are given in a district, the county court is to make the appointment ; 
and in a large number of the counties, the county courts invariably 
make the appointments because of the failure of the people to at- 
tend the polls. The people thus voluntarily leave the power of ap- 
pointment in the hands of the justices — those very justices on whom 
it is so oflen attempted to bring odium, on the ground that they "are 
self-chosen, are for life, and perpetuate their own body in succession 
forever !'* 

And if provision be made for the election by the people of coro^ 
ners, as well as overseers of the poor, the result would not be mate- 
rially different, unless unfortunately, the number of deaths from vio- 

» 

lence should increase in the country as much as it is said to have 
done in the city of Richmond. 

The people, I believe, have no desire to be everlastingly teazed 
about elections. When such a measure is brought upon them, a 
large number of those most capable of exercising the right of suf- 
frage wisely, will stay at home. In whose hands the eleotion will 
then be thrown, I leave it to my countrymen to determine. 
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Zealous as Mr. Henderson was, io the conreDtioa of 1830, to have 
the governor elected by the {>eople, he took care to defend himself 
from the suspicion of his being of that class, of which in 1850 we 
have such numbers. '* I am not," said he, *' one of those zealous 
and minute politicians who would continually teaze the citizens of 
the country with the election of constables and all the little machinery 
of place. 1 despise it" 

I wish it were generally despised now. One of two things must 
inevitably result from a great increase of the number of elections by 
the people. They must be at the same time or at different times. If 
at different times the better part of the community will become tired 
of being thus continually teazed, and the elections will be thinly at* 
tended by them. If at the same time, there will be a ticket contain'* 
ing a long list of names for the different offices to be filled ; and the 
voter's preference for the candidate for one of the higher offices men* 
tioned in the ticket will generally govern his vote for the other offices 
mentioned in it. Whether any of these others be a civil office in the 
state like the office of auditor, treasurer, register, superintendent of 
the penitentiary, storekeeper of the penitentiary, public printer, or 
secretary of the commonwealth, or a military office like that of cap- 
tain or lieutenant of the public guard, or a county office such as she* 
riff, coroner, constable, or clerk ; the qualifications or want of quali- 
fications of persons brought forward for it will have very little to do 
with their election or rejection. 

Now under our constitution, clerks of courts are appointed by th^ 
courts, who best know the nature of the duties to be performed, the 
qualifications requisite for their performance, and who has those quali- 
fications, and we generally have pur clerkships filled by men not only 
capable of performing well their duties, but capable of assisting 
the justices and others in regard to a great variety of matters. What 
man of proper feelings and principles— of well balanced mind—* 
would be willing to give up such a clerk for some wretched partizaa 
who has no higher recommendation for the clerk's office than his 
having voted for, to fill the office of president of the United Stales, 
the person for whom a majority of his county voted ? 

Yet it is inevitable that this will be the result if the clerk instead 
of being appointed by the court, shall be elected by the people, at th^ 
same time that they are filling a political office. The people of Ftr- 
ginia are to bring upon themselves this evil because forsopth the peo- 
ple of Pennsylvania and some other states are suffering under it ! 
They will put into a clerkship a man who has so little clerical know- 
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ledge that be does not know how to make up a record — is forever 
making blunders; and toe are asked to follow the example! 

I know not whether it is proposed to have the clerk of the court 
of appeals, or the clerk of the house of delegates, or the clerk of the 
senate of Virginia ^ elected by a vote of the people of the whole 
state, in like manner as it is proposed to have the clerk of a circuit, 
county or corporation court elected by the people of the county or 
corporation ; perhaps it is not proposed to carry the absurdity quite 
so far. 

Nor do I know what is proposed to be done if ministerial officers, 
appointed by the people for a certain term, should misbehave in of- 
fice before the end of the term. At present the body which appoints 
such officers has generally the power, in case of misconduct or failure 
in duty, to remove even during the term. Now, unless the people, 
whenever during the term for which an officer is appointed, such mis* 
conduct or failure in duty is alleged, are to meet and consider, or 
vote on, the propriety of removing him, the consequence must be, 
either that an officer elected by the people is to stay in for the term 
for which he is elected, no matter how great his dereliction of duty, 
or else the power must be given to some court or other tribunal to 
remove an officer whom the people have elected. Has this been con- 
sidered ? I dottbt if it has. 

OAentimes when I see some of the things proposed, and by whom, 
um I reminded of a remark bf Mr. Randolph^ in reply to Mr. Heri' 
derson, in the discussion on the county courts. Mr. Henderson had 
said, that when he wanted a pair of boots, he went to a skilful boot 
maker. " Sir," said Mr. Randolph, " when I want either boots or a 
constitution, I will go to capable workmen and not to cobblers." 
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To Messrs, Benjamin Sheppard, Nicholas MiJJs^ George Fisher, and 
other Voters in the District composed of Richmond City, Henrico^ 
Charles City and New Kent. 

Gentlemen : 

In compliance with a request contained in a commanication 
from the three gentlemen above named, and other voters, which appeared 
in the Richmond papers of the 13th instant, I proceed to state my views 
upon the most important of the questions which are likely to come before 
the convention to meet in October. 

At the threshold, I will mention that my sentiments are very strongly in 
favour of a representative republican ^government, as distinguished from a 
pure democracy. In the nature of things, the people of a large state like 
Virginia cannot meet together to make laws ; and, therefore, the law making 
power must be given to their representatives, under such regulations as the 
people, by their constitution, may prescribe. Nor can the people, collec- 
tively, execute the laws ; and, therefore, they must, by their constitution, 
establish an executive power, and provide how that executive shall be ap- 
pointed. Nor can they collectively determine controversies arising under 
the laws ; and, therefore, they must, by the constitution, establish a ju- 
dicial power, and provide how the judiciary shall be appointed. 

In establishing each of these three great departments, it is material to 
consider that ** government" [in the language of Mr. Madison] ** is insti- 
tuted not less for the protection of the property than of the persons of in- 
dividuals." Each of them should be so ordained as to protect the rights to 
property as well as the rights of persons. Our slaves are both ; property 
and persons. In framing the constitution of the United States, the states- 
men of the south took especial care, for the protection of this kind of pro- 
perty in the south, to make the relative influence of the south, in each de- 
partment of the federal government, greater than it would be if the mem- 
bers of that department were elected by a majority merely of the qualified 
voters. So, in framing the constitution of Virginia, the statesmen of that 
part of Virginia in which the same kind of property prevails, have, in like 
manner for its protection, taken care to make the relative influence of that 
part of Virginia greater in each department of the state government, than 
it would be if the members of that department were elected by a like ma- 
jority. 

The principle on which the statesmen both of 1776 and 1830 proceeded, 
is now assailed in the east, as well as in the west. It is now proposed to 
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orgBDize each department of the gorernment upon a different principle 
from that on which it has been hitherto organized — to organize each so as 
to lessen the present securities for the protection of the peculiar property of 
the east. To all propositions haying such a tendency, I am very strongly 
opposed. 

1st. As to the basis of representation in the general assembly. '<I 
think," with Mr. Marshall, that << the soundest principles of republicanism 
do sanction some relation between representation and taxation. Certainly 
no opinion has receiyed the sanction of wiser statesmen and patriots." I 
shall be satisfied if representation in the general assembly shall be deter- 
mined according to white population and taxation combined, or as is done 
under the constitution of the United States, by adding to the whole number 
of free persons three fifths of the slaves : but it should not, in my opinion, 
be apportioned according to white population exclusively. There are many 
reasons which would disincline me to see apportionment on this latter 
principle adopted in Virginia, so long as I am unwilling to do any thing to 
promote the adoption of a like principle under the constitution of the Uni' 
ted StcUes, 

2d. The chief executive iwwer of the commonwealth being vested in 
the governor, I should not be willing to see him elected (any more than the 
members of the legislature) upon a principle which has regard to white 
population exclusively. Such will be the effect if a direct vote be given 
for him by the qualified voters of the whole state. The southern states of 
the Union would be shorn of a large portion of their relative influence, if 
the president and vice president of the United Slates were elected by a 
majority merely of the whole number of voters in the United States ; the 
slaveholding counties of Virginia will have their relative influence dimin- 
ished in like manner, if the governor and lieutenant governor of Virginia 
be elected by a majority merely of the whole number of qualified voters in 
the state. At present, under the constitution of the United States, Ftr- 
ginia appoints (to choose a president and vice president) a number of elec- 
tors equal to the whole number of senators and representatives to which she 
is entitled in congress : as her number of representatives in congress is in- 
creased by counting three fifths of the slaves, so the number of votes which 
she gives in the presidential election is increased in like manner. What 
southern man is prepared to relinquish this, and let the result be deter- 
mined by a bare majority of the voters in the Union ? Yet in our state go- 
vernment, our politicians are proposing something very like it, as between 
eastern and western Virginia, At present, under the constitution of the 
state, the governor is chosen by members of the legislature, wherein repre- 
sentation is apportioned, not according to white population exclusively, but 
in some degree according to taxation ; and exactly in the degree in which 
there is such apportionment according to taxation, would the relative influ- 
ence of the east be curtailed, if the governor be elected by a majority of the 
qualified voters of the state. 
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Let him be so elected, and let his patronage be increased ; of what value 
then will be aa. apportionment of representation in the general assembly 
according to white population and taxation combined, or according to the 
federal numbers ? If on any question a few rotes in the legislature should 
yield to the power which his patronage would giye, the value of either 
baeis would, as it regarded that question, be gone. 

3d. I approve the distinction made by the bill of rights and oonstitntion 
of Virginia, between the tenure of the members of the legislative and exe^- 
cutive and that of members of the judicial department of the government 
** That the members of the two Jirst may be restrained from oppression," 
the fifth clause of the bill of rights provides that '< they should, at fixed 
periods f be reduced to a private station ;" a different provision was int«i^ 
tionally made both in 1776 and 1830 as to members of the judicial depart* 
ment. It has been urged that the legislative and executive departments 
should be governed by '< the will of the majority of legal voters, subject 
only to the constittUional guarantees of protection to minorities of persons 
and to property." I am very friendly to a constitutional provision, which 
will be some check against the state's going too deeply in debt for internal 
improvements ; but I should like to see the check a practical one-HSUch an 
one as would be capable of being enforced by the judiciary, at least so long 
as the constitution containiog it shall be allowed to remain in force. Any 
guarantee of this nature would of course avail only during the^ existence of 
the constitution containing it. The representatives of that majority of le- 
gal voters to whose hands the power was surrendered, might at any time 
call another convention and adopt a new constitution without such guaran^- 
tee ; the guarantee could not, therefore, safely be leUed (xi as a permanent 
security. But what I most wonder at is, that those who ask the east to 
surrender a power of protection which it now has by means of represeita- 
tion, and to rely on a constitutional guarantee, should contemplate organi- 
zing every department of the government in such a way as to make the 
guarantee worth as little as possible, even during the continuance of the con* 
stitution which contains it. They propose 1st. That the legislature should 
be elected with regard to white population exclusively. 2nd. That when 
the legislature has passed a law, its execution should devolve on an execu- 
tive elected also exclusively with regard to white population. And 3rd. 
That when a question as to the constitutionality of a law is to be adjudged, 
it shall be by judges elected in like manner, and elected merely for a term 
of years. If a maj<»:ity of the legislature passes a law, which is alleged 
to be in violation of a constitutional guarantee, this question is proposed to 
be determined in the last resort by judges of the supreme court of appeals, 
elected by that majority of the people whose representatives have passed 
the law complained of— by judges, who, at the expiration of a short term 
of years, are to come before that same majority of the people as candidates 
for re-election ! 

Would the south be willing to have the judicial power of the United 
States vested in courts held by judges elected (by a majority of the voters) 
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for a tenn of years ? When a question arises under that clause of the con- 
stitution of the United States declaring that no person held to service or la- 
bour in one state under the laws thereof, escaping into another, shall, in 
consequence of any law or regulation therein, be discharged from such ser- 
vice or labour, would a southern man prefer this question to be passed on 
by judges elected for a term of years, rather than by judges holding their 
offices during good behaviour ? I think not. And if the constitution of 
Virginia shall contain a guarantee in relation to slave property or in rela- 
tion to any other property or any other matter, I cannot think that any 
party interested in upholding the guarantee against an act of a majority of 
the legislature, alleged to be in violation of it, would be as well satisfied 
to have the constitutional effect of the guarantee passed on by judges, to 
come in a short time before that majority, or the people represented by 
them, for re-election, as by judges differently elected and having a more 
permanent tenure. Many other reasons make me opposed to having the 
tenure of the judges merely a term of years, but it would take too much 
space to state them fully here. 

The provision in the constitution of 1830, that ** they shall hold their 
offices during good behaviour, or until removed in the manner prescribed in 
this constitution," I should be willing to see so modified as to make it more 
certain than at present that judges who do not properly discharge their du- 
ties will be removed ; taking care, however, not to make the tenure of the 
judicial office dependent on the will of a bare majority of the legislature, 
but to require the concurrence of such a proportion of that body as would 
be a reasonable security against the removal being by a mere party vote, or 
because of a decision honestly made in opposition to some opinion of the 
legislature. 

Should such modifications as I have referred to be adopted, it would, per- 
haps, T)e unnecessary to fix any arbitrary age at which judges should go out 
of o&ce. Yet I am not opposed to such age being fixed. I would rather 
though it should not be under, or materially under, three score and ten ; 
seeing that several of the best and most efficient judges of the general 
court and special court of appeals are now about seventy. The age, at all 
events, should be sufficiently advanced, to make it improbable that the re- 
tiring judge would look to political office ; he should be under no tempta- 
tion in the latter years of his judgeship to be considering more the effect 
of his decisions upon influential men than upon the justice of the case. 

4th. Supposing the people to devolve on their representatives the duty 
of electing judges as well as of electing the governor, some further con- 
stitutional provisions may be proper to secure the performance of this duty, 
in a way that will be more for the good of the state than of the members 
themselves. I am inclined to think it would not be going too far to provide 
that no member of the legislature shall, during the period for which he 
shall have been elected, be appointed to any office, the appointment to 
which is made by the legislature. If, too, a measure can be devised which 

T 
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will hare the effect of nuking our legialat(»8, wiien they ore eketmg a 
jlidge, look more to his qualifications and less to the question for whom he 
voted as president of the United StaUg, such a measure would be of great 
value. Far better will it be, I think, to try such measures than to have the 
degradation incident to electioneering before the people for judicial offices ; 
having a judge perhaps deciding a cause between parties who have voted, 
or are expected to vote, i^n his election. 

If the duty of electing a governor and jtidges be devolved by the people 
on their representatives* (with provisions to secure a faithful peiformanee 
of that duty,) it will not be more just to say that the capacity of the people 
for government is thereby called in question, than it would be to say that 
their capacity for government is questioned when they devolve on the go- 
vernor the duty of executing, and on the judges the duty of deciding cases 
arising under, the la^s. The question as to the mode of electing these and 
other officers is one of expediency, and should be determined as true wis- 
dom best dictates. The right of the people to elect all their officers if they 
please, is no more to be questioned than the right of a man engaged in 
many suits to manage them all ; but as in the latter case it may be wisest 
for the man to employ counsel to argue his suits, so in the former it may 
be wisest also for a people, who have a great many officers, to employ re- 
presentatives to elect them. 

Besides, if by the constitution the election of all officers were devolved 
on the people, it would, in most cases, be but a nominal electicHi by than 
•after a caucus had made the selection. No one can doubt that if the go- 
vernor, judges of the court of appeals, and other state officers, were made 
eligible by the people of the state, the persons elected under such a systeia 
would very uniformly be those nominated by the caucus of the dominant 
party ; the selection would in effect be transferred from the majority of the 
legislature to a still smaller body — the majority of the caucus ; this majority 
of the caucus might even be a smaller body than the minority of the legis- 
lature. 

And in regard to the local offices, if they were filled by the people at the 
time of filling important state offices, or at the time of electing their repre- 
sentatives in the legislature or in congress, the fate of all on a ticket would 
generally be determined by the preference of the voters as to the candidates 
for some of the highest offices ; and generally be determined, too, with re- 
ference merely to the opinions of those candidates on matters connected with 
the presidential election — without regard to qualifications fox the particular 
offices to be filled. 

If all the offices should not be filled at the same time, then we should be 
annoyed by a multiplicity of elections ; our present peace and quiet would 
be exchanged for everlasting agitation and turmoil and strife ; and some of 
the best of the voters, those who ought to have most weight, would get in 
the habit of attending the elections less and less. A system of elections by 
the people, to the extent now proposed in Virginia^ by many of the candi- 
dates in other districts, I should consider a great nuisance; one which 
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should not be inflicted on any people, unless they deserve a heary punish- 
ment* 

5th. Perhaps upon further information^ I might be willing to bare some 
change in the mode of appointing sueh justices as may be added hereafter 
to the commission of the peace.; though at piresent there is not within my 
knowledge any practical evil calling for change in this matter. The county 
courts should, I think, be pre^ryed ; leaving to the legislature the power 
which it now has of regulating their jurisdiction, as well as the jurisdic- 
tion of other courts. It has, by the new Code, given to the circuit courts 
concurvent jurisdiction with the county courts in actions at law, as well as 
eases in chancery* 

6tb. As to the right of suffrage, it is very desirable that the rules should 
be " ceitain, simple, easy to understand, and convenient in practice." It is, 
with great reason, objected to the existing rules, that they are not sa And 
I think the attempt should be made to simpUfy them. In doing this, it is 
more probable that the right of suffrage will be extended, than that it will 
be contracted ; at least in cases generally. In the particular case of persons 
having' lands in different counties^ some restriction may be proper. My 
ia^>rea8iolf in respect to snch p^sons is, that it should be provided, that 
they, like other voters, shall vote only in the county or town in which they 
live. 

As *^ oae of the people" I have examined widi seme care, many of the 
questions to come before theconvention ; and under that title have, through 
the public prints, endeavoured to warn my countrymen against the mischiefs 
to be apprehended £Kxm some of the measures now proposed. I desire to 
see the constitution amended ; not destroyed. If what I have done shall 
avail aught to stay the destructive hand of radicalism — ^to preserve any of 
the valuable features of our institutions, I shall be more than compensated 
for the time that I have given to the subject. I desire no better reward. 

There is much to prevent me from wishing a seat in the convention. My 
personal preference is for private rather than public life — to pursue my pro- 
fession rather than take office. Yet I will not deny that the manifestation 
of a desire on the part of a considerable porti(»i of the pec^e of this dis- 
trict, that I should be one of their representatives in the convention is, be- 
cause of that desire, a source of gratification. It is a high honour for the 
people, without solicitation, to elect any man a member of the convention. 
If, in this district, it shall be the pleasure of the people to elect me, I shall 
deem it proper to serve to the best of my ability. I cannot hope to see 
such a course adopted in the convention as I would consider to be wisest and 
best. I must therefore ireserve to myself the liberty, so to act in a spirit of 
conciliation and compromise, as may, in my judgment, be for the good of 
the commonwealth. 

Respectiully, your fellow citizen, 

CONWAY ROBINSON. 
Richmond^ July 15, 1850. 



52 LCTTKR OF 'WILLIAM H. M ACPJJULAND. 



LETTER OF WILLIAM H. MACEAKLAND. 



GfiKTLEMEN : 

I avail myaeif of the eariiest moment to reply to your inqui- 
ries relative to my opiDioDs of eertain questions which are expeeted to 
arise in the convention. It is undoubtedly your right to know minutely the 
opinions of those whom you may propose to select as delegates ; and for 
myself, a seat in the convention would have no attractions, except as I 
might be an exponent of the well conmdered opinions of the district. I 
must premise that, if returned to the convention, I should expect the sanc- 
tion of the district of such modifications of my opinions as, upon further 
reflection, I may adopt 

The subject froln which the danger is greatest, of contention and agita- 
tion in the convention, is that to which your first inquiry relates, the baas, 
namely, of representation. The subject appeals unfortunately to sectional 
feelings ; and diversities of opinion springing fi*om that source are uniformly 
difficult of adjustment. It was the subject which the convention of 1830 
found the most difficult to dispose of and settle ; as it is the difl[erence of 
opinion between the east and west, to which it has given rise, that, more 
than any other cause, has led to the call of the convention soon to assemble. 
It is to be hoped that the questions connected with it, will be approached 
with such enlightened moderation on either side, as to avoid sectional irri- 
tadon, and unite yet clos^ the two great divisions of the state. 

The east cannot be expected to consent that white population, exclusive 
of other elements, shall be the basis of representation. JProm no distrust 
of our fellow citizens in any quarter, but regarding them, wherever located, 
as equally entitled to consideration for their acknowledged virtues, I do not 
think that the principle, viewing tlie circumstances of our state, is safo or 
just The question in a general form is, whether it be sound in theory, or 
expedient in practice, to commit the power to levy taxes and appropriate 
the proceeds, to those who contribute least to the public revenue, and must 
have large appropriations from it? Or, in other words, whether respect 
should not be had to the ratio of contribution of different sections, in ap- 
pointing the power to determine what shall be paid in, and how it shall be 
applied ? Individuals, in the management of their private concerns, never 
fiiil to regulate the power which they consent to create over a common 
subject, by a regard to the magnitude of the separate interests ; and a prin- 
ciple which would not be neglected in private life, is appropriate to the 
concerns of state, which are but an aggregate of individual interests. The 
convention which formed the federal constitution, recognized and applied 
the principle, that representation should bear a fixed relation to taxation, in 
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a state of circumstances in respect to tlie federal Union, lYhich is the exact 
parallel of that which exists among us. It has, therefore, the sanction of 
the highest authority ; and it is worthy to be noted, that it would be neither 
consistent nor prudent to forego among ourselves, a principle deservedly re- 
garded as just and indispensable in our federal relations. Indeed, in my 
view, it is inconsistent with the true spirit, office and end of free represen- 
tative government, not to preserve a relation between taxation and repre- 
sentation, whenever, as in our state, excess of numbers in one division, is 
in striking contrast with excess of taxable subjects in the other. 

Your next inquiry refers to the tenure of judicial office, and the mode of 
electing judges and the governor. 

Innovations upon the established order and long cherished maxims of 
the state, ought in my-judgment, to be cautiously made, and only for plain 
reasons. Change is not necessarily improvement, and introduced without 
due consideration and for insufficient causes, tends to confusion and disor- 
der. 

It is all important, I think, to preserve substantially the present judicial 
tenure. Any other tenure, especially one limited to a short term, ten years, 
or a few more or less, would, I fear, reduce the scale of qualification, and 
be &tal to judicial independence. 

Above all things, it concerns us to have a pure and incorruptible bench ; 
and, second only in importance, a bench distinguished for sound learning, 
and exemplary diligence. There cannot be justice without it. A judge 
ought not only to be independent in fact, but be considered above the reach 
of interested motives. It is scarcely less important that he be thought in- 
accessible and independent, than that he be so in fact. 

The severest trial of the allegiance of a good citizen, is furnished by an 
adverse decision from a bench, believed to be accessible to an unworthy 
bias. 

A judge, for a term, will be suspected of having an eye to his re-election, 
even if he be of such stern stuff as to be above the weakness. And how 
demoralizing would be the suspicion ? What murmurings and discontent 
would it beget? And, then, what more natural than that the judge should 
have an eye to his re-election? Can he forget his interest in the issue? 
He, it may be, who sought the office originally, and now finds it necessary 
to his comfort? And if the ambition do possess him, what security will 
there be of his blindness to results, in cases in which it is necessary to de- 
cide on the acts of the legislature, or of some potent and popular official, 
(HT between the humble and obscure, and persons of wealth and influence. 

It is not denied that our judiciary has been impartial, upright, just. Much 
as delays may have been complained of, and justly as the selection may 
have been sometimes excepted to, we cannot be reproached with having 
had, in any instance, a venal or subservient judge. It is a well known fact, 
that from the introduction in England of the independent tenure, down to 
our times, the judiciary has been an intrepid and conscientious body; 
whereas prior thereto, it was the instrument of violence or injustice, as the 
necessities of the trembling incumbents might dictate. Yet, the judges are 
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taken since from the same class from wbich they were taken befbre, and 
the transitioD in the character of the judges and the motives which control 
them, inappreciably important, as it confessedly was, is explicable only by 
their official independence. Is it wise to abandon a rule, commended alike 
by experience ahd sound theory, for the promptings of a rash spirit of im- 
provement? Should we, by rendering the judges dependent, incur the 
hazard of rendering justice venal ? 

There are changes which, without impairing the tenure of the office, 
might accelerate the administration of justice, and remedy acknowledged 
evils. For example : to fix a period in the age of the judge at which he 
should retire finally. For the rest the legislature could provide ; and none 
can doubt that it is in its power to prevent delay. Whatever measure 
would expedite justice, and elevate judicial qualification, would command 
my consent. 

Next, I am in favour of retaining the existing mode of electing judges 
and the governor. 

Many of those who are for a change, admit that a popular election would 
not answer for the judges of the court of appeals. Blanifestly, as I think, 
it would not The people could not be possessed of the information ne- 
cessary to a discreet selection ; and the consequence of such a mode of 
election for that bench, would bp the substitution of the action of an irre- 
sponsible caucus for that of the legislature. A change by which the state 
could not gain and must lose. 

The objection applies, in all its force, to an election of circuit judges by 
a vote of the state at large. It would be impossible for the people in one 
quarter of the state to inform themselves of the pretensions of candidates 
for their sufirages, from another and a distant quarter. So large a portion 
of the state would know so little of the merits of those between whom a 
selection was to be made, that the election would be little more than a 
mockery and a taunt 

Then, on the other hand, if circuit judges be elected by districts, the 
state at large, and every part of it, is exposed to sufier from the impru- 
dence, irregularity or misconduct of any one district This is unaroidable, 
inasmuch, as the judge of any district is a judge of the whole state, with a 
jurisdiction entitling him to sit in judgment on the gravest questions, with- 
out regard to the place of their origin, or the residence of the parties. 

It must be so under any organization, unless, indeed, which is scarcely 
possible, it be determined to dispense with a general court; and then 
even it would happen, that a judge of one circuit will be occasionally 
called to preside in another, and more frequently to decide in his own 
coin-t cases between parties residing out of bis district 

Now, whatever might be said of allowing every district to elect its own 
judge, if the evils of a bad choice would not be felt beyond its limits, it is 
unreasonable, with the large stake which the state has in judicial appoint- 
ments, to ask the selection to be left to the separate, exclusive, irreversible 
action of mere fractions of the whole people. It is inconsistent with the 
principles of true representation, that the people of one location should ap* 
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point a functionary to preside under any circumstances over the fortunes of 
another ; nor can we forget the liability of small communities to yield to the 
prejudices or passions of the moment, even in filling places requiring the 
exercise of the sterner virtues. It is all-important, therefore, in the election 
of judges, to preserve the security consequent upon requiring the sanction 
of the whole state. Let us remember that it is only as a means to an end, 
we should attach importance to the mode of election. The people are as 
supreme when they elect by their agents, as when they elect by themselves ; 
and that mode is best, which secures tbe best result. 

There is an obvious incongruity in the heats of a canvass, and the 
office of judge. It would / be fit at least for him to undergo qvxirantine 
before he entered upon his delicate duties. What more likely than that a 
district convention, constituted after the fashion of the present day, would 
interpose to prevent distraction, and secure party triumph? What ad- 
vantage over the old mode would be gained by that 1 Is it certain the judge 
would forget the obligations or resentments of the candidate ? If the legis- 
lature in late years, forgetting the example of older times, has sometimes 
made a bad appointment, under the blinding influence of party favouritism, 
is it certain that those who tolerate the abuse, with the means of correction 
in their power, would never fall into a like error ? Would not the change 
lead to increased agitation and party intolerance, and are not these great 
evils ? 

Many of the objections apply with undiminished force to a change of the 
mode of electing the governor. It would not, moreover, consist with the 
basis of representation, fixed with reference to sectional equality, as I have 
insisted above it should be. With the inconsiderable powers now attached 
to the ofiice, and for obvious reasons, I trust they will not be materially en- 
larged, I know of no good reason for changing the manner of appointment. 

Our county court system is alike ancient and useful. There is no part of 
our institutions which, in the general, has dispensed its admirable benefits 
at so little cost, nor been more exempt from abuse. We cannot dispense 
with many of its offices, nor can a substitute be found for it which will be as 
useful and, at the same time, as impotent for mischief. With this opinion 
of it as a whole, it may be in some respects, I think, changed, so as to dis- 
arm the opposition of some of their objections. 

I have thus, gentlemen, responded to your inquiries, imperfectly I know, 
as the limits I had to observe, and my engagements rendered unavoidable. 
I am gratefully impressed with the high honour implied by your applica- 
tion ; and if my humble services be desired by the district, and I be ho- 
noured with a seat in the convention, I shall endeavour, in my humble way, 
to discharge its high responsibilities. 

With great respect, your ob't servant, 

WM. H. MACFARLAND. 
To Messrs. Benjamin Skeppetrd, Nicholas 
Millst George Fisher, W, Barrett. /. 
H. Eustace and others. 
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MR. MACFARLAND'S VIEWS OF THE RIGHT OF SUFFRAGE. 

In my reply to the gentlemen who had inyited me to express my opi- 
nions on certain questions expected to arise in the convention, I confined 
myself to the inquiries made of me. I have been since requested to state 
my views of the right of suffrage, and it gives me pleasure to comply. 

In my opinion, the right of suffrage, as now established, is uncertain, 
and proceeds upon arbitrary distinctions. In practice, it has been a source 
of perplexity and confusion. I am in favour of extending the right and 
rendering it simple ; and in favour of abolishing double voting. 

A word in behalf of our judicial tenure, in addition to the suggestions 
in my former note. 

Occasions may and do arise in the life of every judge, of a namre to try 
to the utmost his firmness and integrity, and to call for all the support 
which can be derived from an inviolable official position. Such occasions 
may occur at any moment ; and would occur with startling freqnency, were 
it supposed that the judge could be intimidated or impressed from without. 
Whenever they occur, and in instances which attract little observation, and 
are by no means rare or unusual, our main, if not our only security, that 
justice will be administered without fear, favour, or affection, is in that 
stem and invincible sentiment and habit of independence, which a fixed 
and permanent official tenure is calculated to cherish and confirm. With- 
out it, learning and good intentions serve only to betray. 

Then, the great practical question is, whether human ordinances can be 
invoked with effect, to preserve and confirm in our judges an intrepid reso- 
lution to act and decide right, fearless of the consequences to themselves ; 
and if so, what ordinance will tend to that result ? A question of the deep- 
est interest, and which we should meet in a spirit of the greatest candor 
and fairness, prepared to follow out the suggestions of a dispassionate and 
unprejudiced judgment. 

Now, can we hesitate in our answer to this question ? Is it indifferent 
whether a judge be liable to lose his office in a recurring election, or that he 
be removable only for misconduct, considered in reference to its effect, in 
training him to the honest performance of his duties, often thankfully re- 
ceived when faithfully discharged ? Under which system will he be most 
likely to dismiss every care or concern, save an honest anxiety to do right, 
come what may ? Answer me, is it that which keeps before his eyes the 
fact, that those who gave him office can at their pleasure take it away, or 
the consciousness that misconduct, and that alone, can expose him to re- 
moval ? 

WM. H. MACFARLAND. 
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LETTER OF ARTHUR A. MORSON. 



RICHMOND, July 17, 1850. 

To JSfcssrs. Benjamin Sheppard, Nicholas Mills, George Fisher, 

and others, 

HariDg seen, in the city papers, your published letter, requesting from 
myself and others the expression of our opinions upon several of the pro- 
minent questions which must be acted on by the convention soon to be as- 
sembled for the revisal of the constitution of Virginia^ I respectfully sub- 
mit, on my part, the following reply. 

At the same time, it is but just to myself, to premise, that while I am 
sensible of the high honour of a seat in the convention, many considerations 
have heretofore prevented, and still prevent, my soliciting the position. 
Some of these grow out of my professional engagements and private af- 
fairs : others result from a profound sense of the grave importance of the 
occasion, and the vital interests of the whole commonwealth involved in it ; 
altogether, they have impressed me with the conviction, that no man is 
worthy of the office whose heart is not prepared to sacrifice every selfish 
aspiration, to the true welfare of the state. And this ordeal I am not dis- 
posed to court as an act of my own — although, if elected by the people, I 
should feel bound to use my best e^rtions faithfully to discharge the trust. 

But to proceed to the enquiries which you have propounded : 

I. As to the basis of representation. 

I am in favour of what is commonly called " the mixed basis" — a basis 
*' combined of white population and taxation" — or some convenient ap- 
proximation. The present basis is of the latter description, and something 
similar in principle, is essential for the protection of eastern Virginia, 
The reasons for this opinion were fully developed by the distinguished men 
who maintained it in the convention of 1829-'30 : and are strikingly cor- 
roborated by the historical fact that in the constitution of the United States, 
its recognition has been uniformly upheld by the southern states with one 
voice, not only as required by justice, but indispensable to their tranquillity, 
and of the last necessity for the preservation of their most sacred rights 
and interests. 

Let the basis of white population exclusively, be adopted, and eastern 
Virginia is prostrate at the foot of western Virginia. The west would 
have a controlling power in the legislature ; that, too, though the east pays, 
according to the lowest calculation I have seen, not less than two thirds of 
the taxes. And these taxes, thus wrung from the east, it would be in the 

8 . 
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power of the west to deyote to Aer own aggrandizement, in the construc- 
tion of her roads and canals, and any gigantic improyements which sh^ 
might desire. Besides, she would be the arbiter whether this burden might 
not more and more be increased by extending the taxation disproportionately 
upon slayes and other subjects in which the east has a preponderating in- 
terest. I esteem the mixed basis, or something of a kindred character, not 
merely as a question of political power between the east and the west, but 
a question of justice and protection to the property and most cherished 
rights of the east. And it is a question likely to be the most difficult of 
settlement of all others. Concede to the west her yiews upon it, and the 
people of tbe east would be to her as ** hewers of wood and drawers of 
water ;" with the whole power of legislation in her hands, she might not 
only dictate on ordinary occasions what laws she pleased ; but if she found 
in any constitution that might be adopted, any trammels upon her inclina- 
tions, she would haye the power to call another conyention, remoye those 
trammels, and make a new constitution to suit her taste. She would thus 
be enabled, not merely to draw from the east in the shape of taxes at 
least % 2, for eyery $ 1, of her own, to be expended at her pleasure ; but 
she could so proceed as to haye the goyernor elected by the people, or in 
reality by the west ; and then, by increasing his powers and patronage, all 
the offices and emoluments within his gifl, would naturally flow into wes- 
tern channels. Nor is this all — she might further dictate that the judges, 
and all other important officers, should be elected by the people, and by 
general ticket — in other words, by the west — and the spectacle would be 
exhibited that our lawgiyers, our goyemors, our judges, and all other public 
functionaries whose offices would be worth the haying, would be western 
men, or dependents upon the fayour of the west — a yassalage of the east, 
as complete as that of the Saxofis under the Norman conquerors of Enr 
gland — and one that I would fain hope, our western brethren, upon due 
deliberation, will forbear to press ; especially so soon after their recent and 
repeated and solemn denunciations of measures somewhat akin, and, as I 
think, quite as debateable, in reference to the action of the federal goyem- 
ment in regard to the peculiar property and rights of the south. 

II. As to the best mode by which the goyernor, judges of the court of 
appeals and of the circuit courts should be elected, and their tenure of 
office. 

My preference is for the preservation of the existing regulations on all 
these subjects ; for, although, under them, some eyils haye unquestionably 
'* crept into the state," yet they haye mainly, perhaps altogether, arisen not 
from the fault of the law, but th^ fault of those inyested with its exercise ; 
and similar evils, in all probability, as I think, greater eyils— must arise 
under any change, so long as the depositaries of power are human and im- 
perfect. 

I should think the election of these officers directly by the people, eyery 
way to be regretted. If elected upon the general ticket system, — and that 
would probably be applied to all, and certainly to the goyernor and the 
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cotrrt of appeals, it would rirtnally be to give their appointment to western 
Virginiay as has been already noticed. Even now, the number of yoters in 
the 'west is greater than in the east, and in any general election by the people 
of the state, the west could elect whom they please, and the voice of the 
east 'woald be powerless. Such a state of things surely no eastern man can 
be expected to desire. ^ 

But even were it so that the east would have an equal voice, I should be 
disindined to have the election of any of these functionaries directly by the 
people. Such an experiment has never yet been tried in Virginia, and so 
fn as it has been tried in other states, I am yet to learn that its results have 
been sueh as to justify us in abandoning our own rules for those of others. 
It is not at all probable, that the change would result in the choice of better 
m^a. Besides, it would be a burden, instead of a benefit to the people. 
They are now, just as much as they would be then, the real fountains of 
poiver ; for their representatives, who at present make these elections, are 
responsible to the people, if they exercise their delegated authority unwisely, 
and arfe only interposed for the ease and convenience of the people them- 
selves. Continual calls upon the people to make elections, and in regard 
to a constantly increasing series of officers, would leave them no time to 
do anything else, would harass them, impoverish them, and in every way 
operate most injuriously upon them. They hold the high powers of sove- 
rmgnty in the last resort, and should only be appealed to where such appeals 
are in^spensable. And this comports, not only with their best interests, 
but their true dignity. 

Surely, it is a vain hope to suppose that better selections of such officers 
would be made by the people themselves, than by their representatives, if 
those representatives be judiciously chosen ! And to argue that proper re* 
presentatives are not likely to be chosen, is to admit that the people are 
even more likely to err in the choice of other officers. If, when they have 
fet^ elections to make, and those from among their neighbours, or persons 
of extended reputation and likely to be best known to them, their selection 
is apt to be erroneous ; what guarantee is there in this, that when the elec- 
tions are more numerous, and embrace persons remote in their residence, 
little known, nay, scarcely heard of, their choice will be more judicious ! 

Every consideration leads me to prefer that the governor should be elected 
by the representatives of the people, rather than by the people themselves — 
and for similar reasons, and a thousand additional reasons, I would apply 
the like rule to the election of judges. I shudder at the thought, that those 
who should administer the laws, <* without fear, favour or affection^" and 
who ought to spend their days in toil, and their nights in study, to garner 
up the treasures of knowledge and of wisdom, and imbue their hearts with 
the principles of justice and virtue, to render them fit arbiters of the lives^ 
the liberties, and the property of their fellow men — that even they, should 
be withdrawn from their hallowed duties, to cultivate the arts of the dema- 
gogue, and *' crook the pregnant hidges of the knee, that thrift may follow 
fiiwning.»» 
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And with regard to the tenure of office, I think the time-honoured dis- 
crimination, made heretofore in our institutions, between executive and 
other political officers, on the one hand, and judicial officers on the other, 
most wise and salutary. There is propriety and good policy in limiting 
the terms of office of those belonging to the former class, to fixed and rea- 
sonable periods of time : but judges ought to hold their offices during life 
or good behaviour, with no further liability to removal than by a vote of 
''two thirds of the members present," upon ''a concurrent vote of both 
houses of the general assembly." This provision in the existing constitu- 
tion certainly confers ample power for the removal of any judge who may 
become, or prove, unfit for the duties of his station. To go further, vrould 
be to impair, if not destroy, the independence of the judiciary — that great 
and inestimable bulwark of civil liberty — certainly one of the best features* 
if not, in the emphatic language of the late Chapman Johnson^ '' the very 
best feature in our free institutions." 

Even as things now are, the unsatisfactory selection, which, it is com- 
plained, has sometimes occurred in the appointment of judges, must be as- 
cribed, in no small degree, to the unwillingness of many able men to accept 
office. Justice to their families often forbids their relinquishing the emolu- 
ments of the bar for a seat on the bench. What other cause was it, that 
deprived the Virginia judiciary of the lustre that might have been shed 
upon it, with so much benefit to the people, and honour to the state, by the 
luminous mind, profound erudition, and spotless purity of life, of the emi- 
nent jurist who has just been mentioned ! And are the people prepared to 
render the services of such men still more difficult of attainment by a far- 
ther prostration of the judiciary — a fatal blow at its independence — making 
the judges time-serving dependents upon popular favour — solicitors of the 
votes of those whose cases they are to try — mere '' reeds shaken in the 
wind" of popular feeliags, prejudices and opinions. 

in. As to the expediency and propriety of continuing the county court 
system. 

No one can have a more decided predilection for the retention of the 
county court system, as a part of our fundamental law, than I have. In 
very early life, the strong testimony which the ablest men in Virginia, of 
all parties, in the convention of 182£i-'30, unhesitatingly bore to its value, 
made a very great impression upon me ; and my own subsequent observa- 
tion and experience have fully satisfied me that if we reject it, we shall 
*' cast a pearl away richer than all the tribe" of the proposed radical re- 
forms. The justices of the county courts of Virginia, taken as a body, are 
men and officers of whom any land might well be proud. And they per- 
form without fee or reward, from motives of patriotism and philanthroj^, 
an amount of service to the people and to the state, in all its departments, 
which those who depreciate it most now, should they once lose it, or ex- 
change it, or barter it away, will be the first to deplore. 

It is very true, that nothing human is, or can be, entirely perfect — and 
some things in the proceedings of the county courts, and the characters and 
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habits of some of the justices, may be occasionally deserving of cen- 
sure. But take them with all their faults, there is far more to approve 
than to condemn ; and any essential change in their structure would 
be a change more probably for the worse than for the better, and a sad 
chaoge for Virginia. 

The services of the justices, as we now have them, for purposes of judi- 
cature, are of very great value : but as general conservators of the peace, 
of good order, and good morals ; and as friends and advisers of their neigh- 
bours ; besides affording a strong pillar of support to the judiciary system 
generally, by giving it, in a proper degree, something of a familiar and 
popular character, they are of inestimable importance. And more than 
this, when trials come upon the commonwealth itself, and those at the 
head of affairs have need of the countenance and aid of all her patriot sons, 
in the organized magistracy of the counties, in our past history, the republic 
has invariably found " a vfery present help in lime of trouble" — a strong 
rock of defence, a sure anchor of safety. 

I have now noticed the several questions that have been propounded ; 
though aware that I have noticed them in a very imperfect manner: 
for my engagements have allowed me but slight intervals of leisure, since 
the publication of your letter. And although there are many other very 
interesting topics of remark, connected with the labours of the convention, 
I am reluctant to occupy more time by dwelling upon them. Yet it may 
not be amiss briefly to advert to the important subject of the right of suf- 
frage, and to say that I am not disposed to object to a modification of the 
present rule, for the purpose of disentangling it of its complex features, 
and so extending it as to embrace all citizens of the state whose connection 
-with it is such as to furnish a reasonable guarantee of their interest in, and 
attachment to, our institutions. 

And in concluding, I beg leave to say, that in expressing my opinions as 
I have done, it has been with no intention to give them as imperative 
pledges, but solely as the views which I now entertain, upon the best re- 
flection which I have been able to bestow upon them. The occasion is too 
solemn and important for pledges to be exacted from any one : for when 
the convention shall have been assembled, the whole commonwealth will 
be there represented ; and with the great diversity of interests prevailing in 
its different sections, there must necessarily be among the members a great 
diversity of sentiment. And in such a body nothing useful or satisfactory 
can be effected, unless the members meet together in a fraternal spirit of 
conciliation, disposed to hold friendly consultation together, and determined, 
according to the best lights before them, to render equal justice to all, and 
unite in constructing a constitution worthy of the past renown of Virginia^ 
and calculated to render her fame and her prosperity perpetual. 
With sentiments of high esteem, 

Very respectfully, 

Your obd't servant, 

ARTHUR A. MORSON. 



62 LETTKR OF JOHN M. PATTOir. 



LETTER OF JOHN M. PATTON, 



To Messrs. Benjamin Skeppetrd, Nicholas Mills, and others, 

Gentlemen ? 

I saw on Sunday night, for the first time, your letter of the 
lOth inst. published in the Eichmond Whig, and addressed to myself and 
others. 

I had previously been informed that my name had been mentioned in 
individual nominations of persons to be voted. for in our district, as mem- 
bers of the convention, though I have seen none of them. 

I have done nothing, and determined to do nothing, towards putting my« 
self forward as a candidate, or voluntarily putting myself in a position of 
seeming to solicit a place in the convention. Of course I would not de- 
cline the service if elected as a member of it ; but would cheerfully, with 
gratification at the personal compliment implied in the appointment, and 
with a deep sense of its importance, and distrust of my capacity to be use- 
ful, enter on and endeavour faithfully to perform the duty. 

Inasmuch as the result of the labours of the convention will have to be 
submitted to the people to be adopted or rejected by them, it seems to me 
it would have been better, that the people should be left to choose their 
representatives in convention, without being stimulated in their prefer- 
ences by the usual appliances of a popular canvass, and without the conse- 
quent absolute previous commitment of the members, who ii^ight be cho- 
sen, to particular provisions to be introduced in a new constitution, or to 

hostility to, or support of, existing provisions of oat present fundamental 
law. 

It is especially important in the framing or revi^ng the organic law of a 
state, that those who are engaged in the task, should come to it, with a 
pandid and dispassionate temper, prepared for the moat careful, deliberatCf 
unreserved, and as far as possible, unbiassed conference with their fellows, 
and ready to abandon previous impressions, when they are shewn to be un- 
sound, and to reconcile conflicting and hostile opinions, where it is found 
necessary, by reasonable concession and compromise. 

Under these impressions, I desire, so far as I am concerned, if chosen to 
be a member of the convention, to go there untrammelled by pledges to 
the support of, or opposition to, any particular provision of the present con- 
stitution, or any which may be suggested as proper to be introduced in the 
one to be formed. 

It is not incompatible, however, with this position, that I should state the 
general principles which will govern my course in the convention, should 
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the people of the diBtrict do nw the honouir to choose me as one of its re- 
presentatiTes, and my present impressions, as to proposed alterations of the 
existing constituticm, so far as any may desire to know my views. 

While I am not one of the fiunily of the '* good enoughs," so as to be 
deterred from changing what exists from undefined dread of, and prejudice 
against innovation, at the same time I believe that the most pregnant and 
serious errors in politics arise from disregarding that good old adage which 
teaches us '' to let well enough alcme." 

Whatever experience has shewn to be useless or mischievous in practice, 
should be abolished, no matter how venerable the error may be, and what 
is defective should be amended whenever we are satisfied that the change 
will be an improvement. My geieral disposition would be to lean against 
fundamental or material changes in the organic law. Even where defects 
were found to exist in the practical working of an old system, J would not 
exchange it for new and untried experiments, unless convinced that equal 
evils would not be found to flow from them. Premising a statement of 
these general principles, I will proceed to state my views on the particular 
matters, as to which you have requested me to state them. 

1. My impression is that I should not favour any material change of the 
present apportionment of the representation in the state legislature. It 
seems to me to be proper, in view of all the appropriate and legitimate 
objects of government, that respect should be had to the interests both of 
persons and property in the distribution of political power. Whether by a 
combination of population and taxation, or by a distribution on the federal 
basis, or by an arbitrary apportionment, the interests of persons and pro- 
perty should be alike protected in the arrangement of representation. If 
the proprietary interests of every part of the state were homogeneous, a re- 
presentation arranged according to white population alone, would be the 
most natural, and woidd be unobjectionable because it would be safe for all. 
Though even in such case it is easy to see that it would be unreasonable in 
many cases to give a representation regulated by white population alone — 
as, for example, in the case of a city like New York or Philadelphia-^ 
even to give the City of Richmond a representation three or four times as 
large as that of Henrico — out of the city— if that be the disproportion be- 
tween them. 

But it so happens that the proprietary interests of every part of the state 
are not similar. There is the slave inter^t in the state amounting in value 
to not less, probably, than fifteen hundred miUicms of dollars,^ located, to a 
very great ext«it, in the eastern part of the state — and found scarcdy at 
all, comparatively, in that part of the state west of the AUegkany^ That 
interest requires protection, and it can be cmly protected by adequate repre- 
smtation in the legislative councils. He must be deaf to the voice of ex-' 
perience, and blind to the lessons written in the history of the past, who 
does not know that that peculiar interest is never safe when placed under 
the dominion of those who have no sufficient motive for its protection and 
preservation. Whether slaves are regarded as persons or property, there 
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seems to be no good reason why those who own them shoald not have 
their rights in respect to them protected and assured in the only -way in 
which they can be effectually guarded. While it would be unreasonable in 
the east to claim that representation should be apportioned according to 
populattioli exclusively, and therefore claim power for itself proportioned to 
black as well as white population — it would seem to be fully as unreasonable 
that the slaves should be treated as property only, and therefore that no re- 
spect should be paid to them in arranging the representation of the state in 
the legislature. 

I am the less disposed to favour any material change in the present 
basis of representation, as the practical working of the existing arrange- 
ment has been such as to do no injustice, in fact, to that portion of the state 
which complains of it. A mere theoretical inequality producing no actual 
wrong, does not seem to me to be a fit subject for fundamental change in 
the organization of the government. 

2. Another subject on which you request my views, is, the mode in which 
the governor and the judges should be elected. I am strongly impressed 
with the conviction that it would be unwise to increase the political power 
and patronage of the office of governor. Unless they should be very con- 
siderably increased, it seems to me there is no sufficient motive for agitating 
the state every three years with a party contest upon the result of which so 
little of political importance depends. The functions of the office of governor, 
at present, though numerous, diversified and requiring constant attention, are 
not of such character as to require that he should be chosen directly by the 
people, instead of the immediate representatives of the people. 

Besides, it would not be very easy to reconcile the support of the scheme 
of the governor's election directly by the people, accompanied with a con- 
siderable enlargement of his powers and patronage, to the opinion I have al- 
ready intimated in respect to the basis of representation. I deem it unne- 
cessary to say more on this topic. 

I am still more indisposed to alter the present constitution as to the mode 
of choosing the judges either of the court of appeals or of the circuit courts. 

In the nature of things, the election of a judge is a matter very unsuit* 
able to be submitted to the direct suffrage of the people, either of the whole 
state or of a district. The people themselves would soon see and feel the 
embarrassment of performing such a function. It is morally impossible 
that the body of the people, either of a state or of a district, can have the 
means of judging for themselves of the relative fitness and qualifications of 
those who may be proposed as, or become, candidates for a vacant judgeship. 
If the constitution were to prescribe that the people should elect the judges, 
it is very certain that in point of fact the people would not select them. 
Either those who desired the office would become candidates and engage in 
a popular canvass for election, (a state of things which would of itself go 
far to prove the folly of the plan, and demonstrate the unfitness of every 
such candidate to be a judge,) or those to be voted for would have to be de- 
signated from the mass of the lawyers in the state or district, by a party 
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caaciu, or a caucus of lawyers, or some other sort of a caucus. Thus, 
while in form and nomiDally, the people would elect the judges, the great 
body of them would have nothing to do with it but to ratify the ** foregone 
conclusion" and arranged plan of a few actire friends of the aspirants, or 
the nomination of a party convention, 

I confess I have not been able as yet to perceive how the power of the 
people is to be iocreased, and their pride to be flattered by taking away the 
selection of the judges from the immediate, direct and responsible repre- 
sentatives of the people, and conferring it, substantially, upon irresponsible 
and self-constituted, and not unfrequently, it may be, interested advisers of 
the people. 

It is still more difficult for me to understand how such a mode of select' 
ing judges is to secure more ability, more dignity, more uprightness, or 
more learning on the bench. It must inevitably tend to disparage it in 
all these judicial qualities. 

My impression therefore is, that the present mode of appointing Jie 
judges ought not to be changed. I am inclined to think that a judicious 
and fidthfiil exercise of the powers now vested in the legislature for remo- 
ving incompetent, indolent or superannuated judges, would remove any 
motive for a change in the present tenure of the judicial office, which is 
another prevalent object of fashionable assault. As experience, however, 
has shewn that the power of removal by two thirds of the legislature, is 
more apt to be dormant, when it ought to be exercised, than active to the 
injury of able and competent judges, it is worthy of consideration whether 
tne majority now requisite for the purpose, should not be diminished. I 
am not sure that it might not be wisely and safely entrusted to the concur- 
rent vote of a majority of the whole number of both houses, to be exercised 
without assigning, in the vote of removal, any cause therefor. There 
would be no danger, I think, of its being ever exercised without sufficient 
cause and proper investigation. I have heard another suggestion in respect 
to the judicial tenure which perhaps might be found fit to be adopted: that 
is, to fix a time of life, say sixty-five or seventy years, a^ which the term 
of judicial office should expire, but with a capacity for re-election. 

3. I have a very strong impression against any material alteration of the 
county court system. I believe it the best and cheapest that can be devised 
for the performance of almost all the duties that are now exclusively de- 
volved on the county courts and their justices. Generally — ^indeed in a 
very large majority of the counties in the state, I believe these courts per- 
form their functions impartially, intelligently and efficiently. In some few 
of the counties — some fifteen or twenty at the most — there are complaints^ 
and I expect in some cases well founded complaints, of the manner in 
which the county courts therein, exercise their power of nominating new 
justices and administer the patronage of the court, for the purpose of pro- 
moting party or family interests. If any feasible means can bt devised for 
preventing these or similar abuses, without impairing the value of the 
court and the usefulness of the justices in other respects, it would receive 

9 
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mi' support. But I hare as yet seen no suggestion of a modification of, or 
aiidjstitute for, the county courts and their justices — ^which, as it seems to 
me, would not be more apt to aggrarate and extend the abuses and erils 
which now exist, than to remedy them. 

Without destroying or materially affecting the system itself, judicious le- 
gislation, now authorized by the constitution, would probably' do more to 
correct the present mal-administraticm of the courts, in a few of the conn- 
tieSf and at the same time improre the character of the courts and the jus- 
tices, than any of the substitutes suggested, or likely to be proposed in lieu 
of them. 

Have any of those who clamour against the county courts, thought of 
the expense of any substitute that can be devised ? Now^ the justices re- 
ceive a compensation, or hope of compensation, (with many it is but a 
hope,) from the sheriffalty. That, too» is to be broken up, and the sheriffs 
elected by the people. Then^ there must necessarily still be a body of ma- 
gistrates, and if they do not form the county court, those who hold the 
court, and the magistrates, must be paid. Has any body counted the cost? 
There are about one hundred and fifty counties in the state, (I hav'nt time 
now to ascertain the exact number). An average of thirty, or at the least 
twenty, magistrates, will be necessary ibr each county. If they receive, 
either by a levy on the county, or by fees of ofSee, only 9 100 each, (nobody 
can suppose they will get less,) the cost to the people will be $ 450,000 in 
the first case, and $300,000 in the second, and this annually. And this 
enormous cost to be paid for a sort of magistracy which, if they worked 
for nothing, would be a positive nuisance. A moral cholera, such as, thank 
God, has not yet, and I trust never will, afflict Virginia* 

I have written this hurried and imperfect statement of my impressions 
on the specific subjects as to which you have requested my views, while 
attending the court here. I confine myself to them, not being disposed to 
volunteer my opinions on any other subject. 

I am, respectfully, 

Yours, &c. £^. 

JNO. M. PATTON. 
Leunshurg, 22d July 1850. 
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